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TERM  LIMITS  FOR  MEMBERS  OF  THE  U.S. 
SENATE  AND  HOUSE  OF  REPRESENTATIVES 


THURSDAY,  NOVEMBER  18,  1993 

House  of  Representatives, 
Subcommittee  on  Civil  and  Constitutional  Rights, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  Don  Edwards  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Don  Edwards,  Barney  Frank,  Henry  J. 
Hyde,  Howard  Coble,  and  Charles  T.  Canady. 

Also  present:  Representatives  Bill  McCollum,  Bob  Inglis,  and  Bob 
Goodlatte. 

Staff  present:  Catherine  LeRoy,  counsel,  and  Kathryn  Hazeem, 
minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  EDWARDS 

Mr.  Edwards.  The  subcommittee  will  come  to  order.  Joining  us 
today  are  two  members  of  the  full  committee  who  do  not  happen 
to  be  members  of  this  subcommittee.  We  are  delighted  to  have 
them  with  us,  Mr.  McCollum  of  Florida  and  Mr.  Inglis  of  South 
Carolina. 

This  morning  the  subcommittee  begins  a  series  of  hearings  on 
congressional  term  limits.  The  issue  of  term  limits  has  received  a 
great  deal  of  attention  in  the  States  in  the  last  few  years.  It  has 
been  the  subject  of  a  number  of  successful  referenda,  including  my 
own  State  of  California.  The  time  has  come  to  examine  the  issue 
here  in  Congress  as  well. 

At  least  20-term  limit  proposals  have  been  introduced  in  this 
Congress.  They  vary  considerably  from  one  another.  Some  provide 
for  six  2-year  terms  for  House  Members,  some  provide  for  only 
three  2-year  terms. 

Others  fall  somewhere  in-between.  Still  others  lengthen  the  term 
of  office  for  House  Members  to  4  years,  as  well  as  limiting  the 
number  of  terms  a  Member  can  serve.  Most  of  the  proposals  limit 
Senators  to  two  6-year  terms. 

My  expectation  is  that  in  these  initial  hearings,  the  subcommit- 
tee will  not  focus  on  any  particular  proposal.  Instead,  I  hope  that 
we  can  look  at  the  issues  more  broadly,  to  examine  the  history  of 
term  limits  in  this  country,  the  Framers'  views  about  the  rotation 
of  office  and  the  arguments  for  and  against  term  limits. 

(1) 


We  amend  the  Constitution  with  great  care  in  this  committee. 
Beginning  today,  we  will  hear  from  academics,  historians,  and  oth- 
ers who  have  researched,  analyzed,  and  written  about  this  issue. 

After  our  initial  hearings,  the  subcommittee  will  hear  from  activ- 
ists and  advocates  from  both  sides  of  the  issue  from  the  States  and 
here  in  Congress.  It  is  my  hope  that  these  hearings  will  educate 
the  subcommittee,  the  Congress,  and  the  American  people  about 
this  important  issue. 

The  gentleman  from  Illinois,  Mr.  Hyde. 

Mr.  Hyde.  Thank  you,  Mr.  Chairman.  I  have  a  formal  statement 
that  I  will  ask  to  be  included  in  the  record,  but  I  would  like  to 
make  some  remarks  informally. 

The  other  day  I  had  the  opportunity  to  sit  across  the  table  from 
Yitzhak  Rabin,  the  Prime  Minister  of  Israel.  As  the  gentleman  was 
talking  I  couldn't  help  but  think  what  a  brave  historic  figure  he 
was,  what  a  courageous  person  to  be  dealing  with  the  PLO  on  be- 
half of  his  brave  country,  to  be  dealing  with  people  within  his  own 
country,  other  members  of  the  Knesset,  left,  right,  middle,  up, 
down.  Only  someone  with  consummate  self-confidence,  only  some- 
one with  years  of  experience  in  dealing  with  human  nature,  under 
stress,  only  someone  who  was  a  fierce  patriot,  someone  with  a 
wealth  of  rich  experience  to  draw  upon,  would  be  qualified  to  nego- 
tiate for  his  country  on  the  important,  the  all-important  issue  of 
war  and  peace. 

And  then  I  thought  of  his  counterpart,  Yassar  Arafat.  What  a 
brave  person  he  is,  as  members  of  his  inner  circle  are  being  assas- 
sinated one  by  one.  Where  do  you  develop  this  self-confidence,  the 
experience,  the  wisdom,  the  judgment  to  be  able  to  negotiate  issues 
of  war  and  peace,  and  where  does  a  country  get  these  people?  Out 
of  a  hat? 

No.  You  get  these  people  out  of  the  crucible  of  politics.  This  is 
a  tough,  important  job.  It  can't  be  fulfilled  by  walking  through  a 
revolving  door  and  coming  in  and  then  leaving  as  a  dilettante.  This 
takes  commitment  and  dedication  and  immersion. 

Everett  Dirksen,  Henry  Jackson,  the  list  is  long  and  endless. 
Barber  Conable  put  20  years  in  here,  then  went  to  head  the  World 
Bank.  These  are  great  people,  liberals,  conservatives,  philosophers, 
statesmen,  but  it  takes  years  to  learn  this  job,  and  it  isn't  getting 
easier  as  time  goes  on.  I  think  that  to  get  rid  of  people  as  soon  as 
they  get  to  learn  their  job  and  learn  the  nuances  and  how  this 
place  works  is  self-defeating. 

Why  do  we  do  it?  I  know  there  are  people  who  are  unhappy  with 
the  present  elected  officials.  That  is  a  congenital  condition.  Every- 
body gets  upset  at  the  politicians. 

The  new  pejorative  is  "careerists."  But  when  my  brain  is  being 
operated  on,  I  want  a  careerist  to  do  it.  When  something  important 
is  happening  to  me,  when  someone  is  leading  troops  in  the  field, 
I  want  a  careerist  to  be  at  the  head  of  them.  Yes,  and  when  some- 
one is  negotiating  treaties,  when  someone  is  deciding  where  the 
line  should  be  between  liberty  and  order,  I  want  a  careerist. 

I  want  someone  who  has  been  there  before.  When  we  were  debat- 
ing the  Panama  Canal  Treaty,  how  valuable  it  was  to  have  Bob 
Michel,  who  fought  at  the  Battle  of  the  Bulge,  from  whom  we  could 
gain  understanding.  It  isn't  institutional  memory,  it  is  individual 


memory  that  brings  experience  to  bear  on  the  important  issues  of 
the  day. 

I  know,  "turn  the  rascals  out,"  and  if  you  can't  do  it  at  the  ballot 
box,  do  it  by  formula.  Let  the  permanent  bureaucracy  run  this  Gov- 
ernment because  they  are  here  forever.  Let  the  lobbyists  exercise 
their  influence,  but  as  soon  as  a  Member  learns  his  way  around, 
turn  him  out.  How  self-defeating. 

The  problem  with  government  is  that  the  people  are  distracted 
by  too  many  other  things,  there  are  too  many  candidates,  there  are 
too  many  issues,  and  there  is  not  enough  information,  comprehen- 
sive information  provided  them.  Apathy,  apathy. 

We  have  term  limits  every  2  years.  That  is  a  pretty  short-term 
limit.  If  you  are  in  the  business  of  politics,  you  find  it  damned  hard 
sometimes  to  recruit  candidates,  quality  candidates.  Oh,  you  can 
get  a  long  list  of  people  that  want  to  be  a  Federal  judge,  they  will 
line  up  around  the  block,  but  get  somebody  that  has  the  wisdom, 
the  judgment,  the  scholarship,  temperament — they  are  hard  to 
come  by,  and  we  make  this  job  so  unattractive.  We  neat  upon  our- 
selves, and  we  are  hurting  America.  We  are  hurting  the  quality  of 
government  as  we  move  into  a  new  century  where  the  complexities 
are  infinite  and  there  is  a  demand  for  experience  and  judgment — 
and  you  don't  get  judgment,  perspective  except  in  the  crucible  of 
experience. 

Look,  I  have  been  here  19  years.  I  have  a  great  self-interest.  I 
don't  want  to  leave.  I  love  this  job,  and  of  course  I  am  certainly 
going  to  have  to  leave  maybe  sooner  than  I  want,  and  I  admit  to 
my  self-interest.  But  I  am  concerned  that  we  have  quality  people 
making  these  tough  decisions.  And  the  notion  that  you  can  leave 
your  plow  in  the  field  and  ride  your  horse  to  Washington  and  ride 
back,  that  was  fine  200  years  ago;  not  today. 

Yes,  I  am  proud  of  some  people  that  have  been  here.  I  am  proud 
of  Sam  Nunn.  I  am  proud  of  people  that  have  been  here.  I  am 
proud  of  Bob  Michel.  I  am  proud  of  people  that  have  been  here  a 
few  years,  and  I  have  much  more  to  say  on  this  and  probably  will 
say  it. 

Forgive  me  for  indulging  myself  this  way,  but  this  is  an  impor- 
tant issue. 

I  have  signed  the  discharge  petition  for  Bill  McCollum's  bill.  I 
disagree  with  it.  I  will  fight  it  tooth  and  nail,  but  I  think  it  is  such 
an  important  issue,  it  deserves  to  be  debated.  It  deserves  to  reach 
the  floor  because  that  is  what  this  place  is  all  about.  But  I  think 
it  will  be  a  sad  day  when  we  turn  out  the  Everett  Dirksens,  we 
turn  out  the  Hubert  Humphreys,  we  turn  out  the  John  Quincy 
Adams,  we  turn  out  the  great  triumvirate  and  the  rest  of  them, 
these  people  that  we  are  so  lucky  to  have  devoting  their  time  to 
government. 

Lastly,  I  hope  to  live  to  see  the  day  when  people  who  introduce 
these  bills  put  their  money  where  their  mouth  is,  and  when  they 
reach  the  term  limit  that  they  espouse  for  the  rest  of  us,  that  they, 
by  their  example,  show  us  how  much  they  are  committed. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Well,  thank  you,  Mr.  Hyde,  for  a  very  eloquent 
statement. 

[The  opening  statement  of  Mr.  Hyde  follows:] 


OPENING  STATEMENT 

OF 

CONGRESSMAN  HENRY  J.  HYDE 

ON  TERM  LIMITS  FOR  MEMBERS  OF  CONGRESS 

November  18,  1993 

Thank  you,  Mr.  Chairman. 

Today  we  begin  a  series  of  hearings  on  the  issue  of  term 
limits  for  Members  of  Congress.  In  the  course  of  this  process  we 
will  want  to  hear  from  constitutional  scholars  and  academics, 
activists  and  state,  local  and  federal  officeholders. 

There  are  those  who  support  term  limits  for  federal 
officeholders  because  they  are  fundamentally  dissatisfied  with  the 
way  that  government  operates.  Some  support  term  limits  because 
they  think  it  will  cause  more  Republicans  to  be  elected  to  public 
office.  Others  support  term  limits  because  they  believe  in  the 
principle  of  "rotation  in  office"  —  that  the  idea  of  a 
"professional"  public  servant  is  incompatible  with  a  responsive 
legislator.  These  hearings  will  allow  us  to  examine  whether  the 
popular  idea  of  term  limits  will  yield  the  results  desired  by  its 


supporters. 

I  believe  that  every  time  the  voters  go  to  the  polls,  they 
make  the  decision  of  whether  to  end  the  term  of  their  elected 
representatives.  A  government-imposed  term  limit,  it  seems  to  me, 
is  an  easy  answer  to  a  more  complicated  problem  —  perhaps  a 
failure  of  political  leadership. 

Experience  and  professionalism  are 
distinctions  that  we  admire  and  seek  out  in  others.  It  makes  no 
sense  to  me  that  we  should  arbitrarily  remove  public  servants  from 
office  simply  because  they  possess  these  important  qualities. 

This  nation  today  is  vastly  more  populous  and  enormously  more 
complicated  than  it  was  at  the  time  of  our  founding  fathers. 
Powerful  bureaucrats  —  unelected,  unresponsive  and  virtually 
unaccountable  ~  wield  enormous  power  over  our  everyday  lives. 
Knowledgable,  attentive  and  accountable  legislators  help  to  check 


that  power  and  to  see  that  it  is  not  abused. 

In  sum,  I  believe  the  people  are  capable  of  ruling  themselves. 
We  should  not  disqualify  those  who  can  bring  sound  judgement  born 
of  years  of  experience  to  the  increasingly  demanding  tasks  of 
elected  office. 

It  is  no  secret  that  the  Chairman  and  I,  and  many  of  the 
members  of  this  Subcommittee  are  opposed  to  term  limits.  But  we 
recognize  that  this  is  an  important  issue  that  will  fundamentally 
alter  the  way  government  operates  —  both  in  forseen  and  unforseen 
ways.  We  are  committed  to  holding  open,  balanced,  and 
comprehensive  hearings. 

The  witnesses  before  us  this  morning  ~  two  opposed  and  two  in 
favor  of  term  limits  —  are  here  to  give  us  an  overview  of  this 
issue  and  to  lay  the  groundwork  for  future  hearings.  I  thank  them 
for  coming  and  look  forward  to  hearing  their  testimony.  I  also 
want  to  thank  other  term  limit  supporters,  especially  Paul  Jacobs 
of  U.S.  Term  Limits,  who  has  helped  us  to  find  witnesses  for  this 
morning's  hearing.  We  look  forward  to  their  future  cooperation  in 
making  this  effort  a  success. 


Mr.  Edwards.  I  am  not  going  to  add  to  it  other  than  to  say  that 
Mr.  Hyde  and  I  and  the  other  members  of  the  committee  are  going 
to  give  this  issue  a  very  fair  hearing.  It  is  going  to  be  extended, 
but  both  sides  are  going  to  get  their  day  in  court,  I  promise  you. 
I  think  I  should  add  that  I  am  of  an  age  that  there  is  no  way  that 
any  of  the  propositions  could  affect  my  tenure  in  Congress,  so  I  am 
in  a  pretty  good  position,  I  think,  to  be  a  judge  that  is  not  partial. 

The  gentleman  from  Florida,  Mr.  Canady. 

Mr.  Canady.  Thank  you,  Mr.  Chairman.  I  want  to  thank  you  for 
calling  this  hearing,  and  I  want  to  extend  my  thanks  also  to  my 
colleagues  from  Florida,  Mrs.  Fowler  and  Mr.  McCollum,  for  the 
leadership  they  have  shown  on  this  very  important  issue.  In  the 
last  election  in  Florida,  the  voters  of  our  State  spoke  overwhelm- 
ingly in  favor  of  term  limitations. 

I  believe  that  their  voice  should  be  heard  here  in  Washington, 
and  although  there  is  no  one  in  the  U.S.  Congress  that  I  respect 
more  than  Mr.  Hyde,  this  is  an  issue  on  which  I  do  differ  with  him. 
I  think  that  the  Congress  has  continued  to  project  itself  as  an  insti- 
tution which  is  detached  from  the  realities  of  life  in  this  country. 
The  Members  of  this  Congress  have  continued  to  demonstrate  to 
the  American  people  that  they  are  isolated  from  the  concerns  of 
many  Americans.  I  am  convinced  that  in  the  midst  of  all  the  reform 
rhetoric  we  hear  and  all  the  suggestions  for  reform  of  this  institu- 
tion that  are  on  the  table,  the  one  truly  significant  reform  that 
could  change  the  way  this  institution  functions  in  a  fundamental 
way  and  help  bring  this  institution  back  to  the  people  would  be  the 
adoption  of  term  limitations.  I  am  not  going  to  go  into  an  extended 
statement  on  the  reasons  for  that,  but  I  think  that  that  is  the  fun- 
damental issue  here. 

I  will  say  that  I  agree  with  Mr.  Hyde  in  his  concern  that  we  have 
people  in  Congress  who  have  experience,  people  who  have  the  back- 
ground and  knowledge  to  perform  the  duties  of  office  in  an  appro- 
priate way,  and  to  reach  decisions  that  are  consistent  with  the  pub- 
lic interest.  I  don't  think  that  imposing  term  limits  is  inconsistent 
with  that  goal,  however,  and  I  think  there  are  many  issues  that 
need  to  be  discussed. 

There  is  a  legitimate  issue  about  how  long  the  term  limits  should 
be,  whether  we  should  limit  Members  to  8  years,  12  years,  what- 
ever; and  I  think  that  is  an  area  that  needs  to  be  explored,  but  I 
think  that  we  can  have  a  Congress  with  people  who  are  knowledge- 
able, who  have  experience,  and  who  are  in  touch  with  the  people, 
also. 

The  danger  we  see  coming  to  pass  in  the  current  institution  is 
that  Members  stay  here  over  an  extended  period  of  time  and  they 
lose  touch.  That  is  just  a  fact  of  life.  It  doesn't  necessarily  happen 
with  everyone,  but  I  think  that  is  a  flaw  in  the  current  system  in 
the  way  the  job  of  a  Congressman  has  evolved,  so  I  am  looking  for- 
ward to  the  testimony  from  the  people  who  are  here  today  to 
present  testimony  to  the  committee. 

I  am  also  looking  forward  to  the  future  hearings  that  we  will 
hold.  I  understand  that  early  next  year  or  sometime  next  year  we 
will  be  holding  hearings  in  which  Members  of  Congress  will  have 
an  opportunity  to  present  their  views.  I  think  that  is  very  impor- 
tant, too,  because  there  are  many  Members  of  the  Congress,  not 
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just  in  the  freshman  class,  who  have  significant  concerns  on  this 
issue,  on  both  sides  of  the  issue.  I  think  it  would  be  very  valuable 
for  us  as  a  subcommittee  to  spend  some  time  listening  to  the  Mem- 
bers of  Congress  and  getting  their  perspective  on  this  so  that  we 
can  benefit  from  their  views  also,  but  again  I  want  to  thank  you, 
Mr.  Chairman. 

I  look  forward  to  hearing  the  testimony  of  the  witnesses. 

Mr.  McColllum.  I  want  to  thank  you,  Mr.  Chairman,  for  hold- 
ing these  hearings.  It  has  been  nearly  15  years  since  any  hearing 
has  been  held  on  Capitol  Hill  on  term  limits,  and  a  number  of  us 
have  requested  this  a  long  time  ago  of  you,  and  we  are  delighted 
that  you  are  now  doing  this. 

From  the  records  that  we  have  researched,  it  has  been  many, 
many  years — perhaps  never — since  there  have  been  hearings  on 
this  issue  in  the  House.  There  have  been  hearings  in  the  other 
body.  I  think  today  is  a  very  historic  occasion  I  am  not  here  to 
make  a  statement.  I  am  not  a  member  of  this  subcommittee,  and 
I  don't  intend  to  debate  the  point  today. 

I  came  because  I  am,  as  you  know,  Mr.  Chairman,  a  prime  spon- 
sor of  a  term  limits  proposal  that  has  over  100  signatures  on  it  and 
has  now  been  used  as  a  discharge  vehicle  that  Mr.  Hyde  alluded 
to,  that  even  though  he  opposes,  he  has  signed  because  of  the  great 
interest  in  the  issue.  I  have  widely  differing  views  with  my  good 
friend  Mr.  Hyde.  We  have  debated  this  on  television. 

I  am  not  here  today  to  do  that,  and  I  am  here  today  because  I 
want  to  show  my  appreciation  to  you,  Mr.  Chairman,  for  holding 
these  hearings  and  for  the  willingness  of  the  witnesses  to  come  for- 
ward. I  think  this  and  the  following  hearings  are  going  to  be  a 
great  public  service  and  that  we  will  be  able  to  air  this  issue  that 
is  truly  important,  very  important  to  the  American  public,  and  ob- 
viously I  support  term  limits— but  we  can  debate  some  other  day. 

Thank  you,  Mr.  Chairman. 

Mr.  Hyde  [presiding].  Thank  you  very  much,  Mr.  McCollum. 

I  have  been  asked  by  the  chairman  to  introduce  the  witnesses. 
Normally  we  have  a  biography  that  we  go  through,  but  because  of 
the  number  of  witnesses  we  have,  we  will  forego  that  with  apolo- 
gies to  the  respective  scholars. 

Our  first  witness  is  Dr.  Thomas  Mann  of  the  Brookings  Institu- 
tion, director  of  government  studies,  and  someone  who  is  very  fa- 
miliar with  this  subject,  and  a  well-known  authority  in  Washington 
on  government  and  on  Congress. 

Dr.  Mann. 

STATEMENT  OF  THOMAS  E.  MANN,  DIRECTOR  OF  GOVERN- 
MENT STUDIES,  BROOKINGS  INSTITUTION,  WASHINGTON, 
DC 

Mr.  Mann.  Thank  you  very  much,  Mr.  Hyde,  Mr.  Chairman, 
members  of  the  full  committee,  I  am  delighted  to  be  here. 

First  of  all,  I  simply  want  to  applaud  you  for  holding  these  hear- 
ings. I  have  long  felt  that  there  has  been  a  one-sided  discussion 
about  term  limits  in  the  country.  Advocates  feel  confident  about 
pursuing  them,  but  opponents  are  in  a  bit  of  an  awkward  position 
seeing  that  public  opinion  polls  are  overwhelmingly  on  the  other 
side. 


Therefore,  most  politicians  abdicate  their  responsibility  for  join- 
ing this  debate  and,  as  a  result,  I  think  the  moral  high  ground  has 
been  enjoyed  by  those  who  support  term  limits. 

I  believe  finally  the  debate  is  joined  in  Congress.  This  is  a  delib- 
erative body  and  it  is  essential  that  the  people  in  this  country  un- 
derstand what  term  limits  are  about  and  what  they  might  do  to 
their  system  of  representative  democracy.  I  think  the  burden  of 
proof  for  altering  the  constitutional  order  lies  with  those  who  would 
propose  to  do  so.  That  is,  their  challenge  is  to  diagnose  the  problem 
and  demonstrate  that  the  remedy  is  likely  to  work  without  debili- 
tating side  effects. 

I  have  reviewed  the  scholarly  and  popular  literature.  I  have 
drawn  on  my  own  research  on  congressional  elections  and  I  have 
concluded  that  the  case  has  not  been  made.  Not  only  is  it  not  per- 
suasive, it  is  weak.  And  I  think  the  proponents  of  term  limits  ought 
to  be  challenged  and  pushed  to  clarify  their  intentions  and  to  offer 
evidence  that  would  justify  such  a  profound  change  in  our  constitu- 
tional order. 

Simply  put,  there  are  four  arguments  on  behalf  of  term  limits. 
Mr.  Chairman,  what  I  do  in  my  testimony,  and  I  won't  have  time 
to  review  it  all  here,  is  to  state  what  those  arguments  are  and  then 
to  evaluate  them,  to  take  the  evidence  that  is  available  and  see  if 
the  arguments  hold  water.  You  will  not  be  surprised  to  learn  that 
I  discovered  the  arguments  are  at  times  inconsistent,  ambiguous. 
In  any  case  there  is  barely  a  shred  of  evidence  available  in  the 
world  of  politics  in  this  country  or  abroad  that  would  support  the 
arguments  of  the  term  limit  supporters. 

Let  me  quickly  review  those  arguments.  The  first,  of  course,  is 
that  careerism  is  the  problem  in  American  politics  and  in  the  coun- 
try as  a  whole;  it  fosters  in  Members  an  exclusive  focus  on  reelec- 
tion and  power  and  a  devaluation  of  the  public  interest. 

Basically,  advocates  see  rotation  as  a  way  to  cure  these  ills;  that 
selfless  citizens  would  temporarily  answer  their  country's  call  to 
legislate  in  the  public  interest. 

Most  term  limit  advocates  are  real  believers  in  a  plebiscitary  or 
direct  democracy.  They  think  that  the  problem  is  we  need  to  em- 
power the  people  and  revitalize  the  direct  involvement.  But  at  least 
one  prominent  proponent  of  term  limits,  George  Will,  believes  just 
the  opposite.  He  believes  the  problem  with  this  Congress  is  they 
are  too  much  in  touch  with  the  people  and  they  don't  have  the 
spine  and  the  courage  to  do  what  is  right. 

I  think  there  are  four  questions  to  be  asked  about  careerism: 

Were  the  Founders  truly  sympathetic  to  mandatory  rotation? 

Is  professionalism  damaging  our  politics  and  policymaking? 

Is  it  avoidable? 

Would  term  limits  replace  professionals  with  amateurs  in  Con- 
gress? 

Those  are  the  four  critical  questions.  Let  me  give  you  my  an- 
swers very  quickly. 

The  Framers  explicitly  rejected  mandatory  rotation.  They  de- 
bated it,  they  thought  a  lot  about  it.  The  anti-Federalists  supported 
it,  and  they  lost.  Madison,  Hamilton,  and  the  Federalists  wanted 
not  to  deny  ambition,  but  to  channel  it;  not  to  take  Congress  out 
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of  the  political  system,  but  to  put  it  very  much  into  it,  not  to  have 
a  temple  for  government  but  a  forum. 

The  messy  business  of  politics  is  what  they  thought  we  should 
have,  and  I  think  the  arguments  ring  true.  What  you  are  trying  to 
do  is  overturn  a  well-developed,  explicit,  argument  of  the  Framers 
when  one  pursues  term  limits. 

What  about  the  cost  of  professionalism? 

The  argument  is  that  careerists  in  Congress  are  more  corrupt, 
more  beholden  to  special  interests,  more  consumers  of  pork  barrel 
projects,  more  supportive  of  increased  spending  and  less  responsive 
to  the  public  interest  than  amateurs  would  be.  That  is  really  at  the 
core  of  the  argument. 

Let  me  tell  you,  I  have  reviewed  the  evidence,  I  have  searched 
for  studies  that  compare  junior  and  senior  Members  in  the  contem- 
porary Congress  to  look  at  the  behavior  of  the  more  professional- 
ized 20th  century  Congress  with  the  more  amateur  19th  century 
Congress.  I  have  looked  at  amateur  versus  professional  legislatures 
across  localities,  States  and  countries. 

None  of  these  comparisons  show  that  professional  legislators  are 
more  corrupt,  parochial  or  influenced  by  interest  groups  than  their 
amateur  counterparts.  Indeed,  a  careful  study  of  Congress  and 
every  other  sector  of  society  suggests  that  greater  professionalism 
is  a  natural  offshoot  of  the  growth  and  specialization  of  the  modern 
world. 

Actually,  George  Will  got  it  right  the  first  time  when  he  wrote, 
"the  day  of  the  citizen  legislator,  the  day  when  a  legislator's  pri- 
mary job  was  something  other  than  government  is  gone.  A  great 
State  cannot  be  run  by  citizen  legislators  and  amateur  administra- 
tors." 

Now,  the  final  argument  is  would  term  limits  actually  succeed  in 
replacing  career  politicians  with  citizen  legislators,  and  would  they 
fit  the  image  sketched  by  term  limit  proponents? 

Again,  it  is  a  complicated  matter,  but  my  view  is,  depending  on 
the  form  of  the  term  limits,  you  would  get  a  class  of  itinerant  pro- 
fessionals who  move  up  and  within  a  hierarchy  of  term-limited  leg- 
islators; no  less  engaged  in  the  profession  of  politics,  but  probably 
less  committed  to  the  larger  purposes  of  the  institution  of  which 
they  are  temporarily  a  part,  or  you  would  get  some  group  of  citizen 
legislators,  but  not  fitting  the  image  that  we  have  in  mind  which 
one  discovers  when  the  enormous  cost  of  running  for  office — finan- 
cial and  personal — would  not  diminish  as  a  result  of  it. 

In  fact,  scholars  such  as  Morris  Fiorina  have  argued  "amateur 
political  settings  advantage  the  independently  wealthy,  profes- 
sionals with  private  practices,  independent  business  people  and 
others  with  similar  financial  and  career  flexibility." 

In  sum,  the  linchpin  of  the  case  for  term  limits,  the  desirability 
and  feasibility  of  ending  legislative  careerism  and  returning  to  the 
citizen  legislator  originally  conceived  by  the  Founders  fails  on  every 
key  dimension: 

One,  mandatory  rotation  destroys  the  primary  incentive  used  by 
the  Framers  in  writing  the  Constitution  to  nurture  a  deliberative 
democracy. 
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Two,  the  perceived  ills  of  contemporary  American  Government, 
from  policy  deadlock  to  pork  barrel  spending,  have  little  or  no  con- 
nection to  careerism  in  Congress. 

Three,  professionalism  is  an  essential  feature  of  a  complex  and 
specialized  world;  and,  four  and  finally,  any  effort  to  use  term  lim- 
its to  replace  careerists  with  citizen  legislatures  is  likely  to  produce 
some  combination  of  musical  chairs  by  professional  politicians  with 
weak  institutional  loyalties  and  a  participation  by  elite  amateurs 
with  sufficient  resources  and  connections  to  make  a  brief  stint  in 
Congress  possible  and  profitable. 

Now,  the  three  other  arguments  are  arguments  I  do  not  have 
time  in  my  presentation  to  review.  They  have  to  do  with  competi- 
tion and  turnover,  and  let  me  say  the  argument  there  again  falls 
flat  on  its  face. 

A,  there  is  no  permanent  Congress.  Every  decade  the  House  and 
Senate  membership  is  remade,  usually  three-quarters  of  the  Mem- 
bers change  during  this  period.  It  is  especially  ludicrous  that  we 
are  talking  about  a  permanent  Congress  after  the  1992  elections 
when  we  had  the  greatest  change  since  1948;  and  I  venture  to  say 
1994  will  see  a  major  turnover  from  voluntary  retirement  and  in- 
cumbent defeat,  and  competition  will  not  be  increased  by  term  lim- 
its. 

The  odds  of  a  challenger  defeating  an  incumbent  would  not  in- 
crease under  term  limits  unless  you  provide  resources  to  recruit 
more  able  challengers  and  give  them  what  they  need  to  wage  a 
competitive  race.  All  you  are  going  to  have  is  a  period  of  however 
long  the  term  limit  is  in  which  the  incumbent  gets  a  free  ride  and 
then  everyone  holds  back  until  the  one  time  the  seat  is  open,  you 
have  a  little  competition,  and  then  you  go  to  another  period  of  no 
competition. 

Moreover,  I  don't  think  it  will  accomplish  the  objective  of  some 
advocates  of  changing  the  majority  party  in  the  House.  As  desir- 
able a  goal  as  that  may  be,  and  I  think  more  regular  change  in 
party  majority  control  of  the  House  is  desirable,  but  you  are  not 
going  to  get  it  through  term  limits.  The  right  responses  are  more 
targeted  interventions  to  build  a  stronger  Republican  farm  team,  to 
put  more  resources  in  the  hands  of  challengers  and  limit  the  mate- 
rial advantages  of  incumbency  and  to  raise  the  national  stakes  in 
congressional  elections. 

The  other  arguments  having  to  do  with  the  accountability  of 
Members  of  Congress  and  the  Congress  as  well  as  the  organization 
of  Congress  and  the  power  of  individuals  as  well.  This  institution 
would  not  be  more  deliberative.  I  believe  it  would  be  less  delibera- 
tive. 

If  one  were  to  summarize  the  arguments  on  behalf  of  term  limits, 
one  is  frankly  shocked  by  the  paucity  of  evidence.  And  if  this  Con- 
gress were  serious  about  term  limits  and  deliberative  in  the  finest 
sense  of  the  word,  it  has  an  opportunity  to  assess  the  experiments 
that  are  now  taking  place  at  the  State  level. 

We  have  no  idea  what  the  effects  will  be.  It  is  too  early  to  judge. 
There  are  serious  scholarly  studies  that  have  been  launched. 

We  could  assess  the  impact  on  competition  and  turnover  in  the 
institution,  but  to  do  that  we  are  going  to  have  to  wait  a  little  bit. 
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Two  final  and  concluding  points.  The  case  has  not  been  made  for 
term  limits,  but  there  is  two  points  explicitly  against  it.  One,  they 
would  unnecessarily  diminish  our  democracy  by  restricting  it. 

Mr.  Hyde  has  already  talked  about  the  power  that  voters  now 
have  to  end  terms.  Proponents  say,  but  there  is  no  real  choice  be- 
cause of  the  uncompetitive  elections. 

Fine.  Take  the  steps  that  are  needed  through  campaign  finance 
reform  to  increase  that  level  of  competition,  but  remember  what  Al- 
exander Hamilton  said,  "it  is  a  fundamental  principle  of  our  rep- 
resentative democracy  that  the  people  should  choose  whom  they 
f)lease  to  govern  them.  This  principle  is  undermined  as  much  by 
imiting  who  the  people  can  select  as  by  limiting  the  franchise  it- 
self." 

My  final  point  has  to  do  with  experience.  Longevity  and  experi- 
ence do  not  correspond  perfectly  with  wisdom  and  effectiveness. 
Some  incumbents  overstay  their  productive  period  in  Congress  and 
are  treated  too  generously  by  their  constituents  at  reelection  time. 

Every  legislature  needs  regular  infusions  of  new  members  to  re- 
flect changing  public  sentiments  and  to  put  new  ideas  into  the  leg- 
islative process.  Opportunities  should  exist  for  junior  members  to 
participate  meaningfully  and  substantively  in  the  legislative  proc- 

ess. 

Having  said  all  that,  I  think  it  is  a  terrible  mistake  to  end  all 
careers  at  6  years  or  at  12  vears  or  whatever. 

Let's  talk  about  talent  for  just  a  minute.  Legislative  talent  en- 
compasses, among  other  things,  a  respect  for  the  public,  a  capacity 
to  listen  to  people  who  disagree  with  you,  bargaining  skills,  a  will- 
ingness to  compromise,  an  appreciation  of  parliamentary  proce- 
dure, a  capacity  that  moves  easily  between  technical  knowledge 
and  ordinary  experience;  this  is  not  in  overabundant  supply. 

Able  people  must  be  encouraged  to  make  substantial  investments 
in  developing  these  skills  and  applying  them  on  behalf  of  the  public 
interest.  There  are  dozens  of  Members  of  Congress  on  both  sides 
of  the  aisle  and  both  Chambers  who  defy  the  stereotype  of  the  ca- 
reer legislator.  . 

They  have  serious  policy  interests.  They  are  legislative  work 
horses.  They  have  the  confidence  to  resist  temporary  passions  and 
interest  group  pressures,  and  they  demonstrate  a  respect  for  their 
institution  and  the  pivotal  role  it  plays  in  the  American  constitu- 
tional system. 

History  is  filled  with  examples  of  legislative  careerists  who  have 
made  substantial  contributions  that  would  not  have  been  made  had 
term  limits  been  in  effect.  Robert  LaFollette,  Jr.,  Arthur  Vanden- 
berg,  Edmund  Muskie,  Sam  Ervin  come  to  mind. 

Rather  than  demonstrate  our  contempt  for  such  careers,  we 
should  think  about  how  we  might  encourage  others  to  make  com- 
parable investments.  Term  limits  are  a  false  panacea,  a  slam-dunk 
approach  to  political  reform  that  offers  little  beyond  emotional  re- 
lease of  pent-up  frustrations  with  the  performance  of  the  economic 
and  political  system.  . 

Shortcomings  in  the  electoral  process  and  in  the  organization  ot 
Congress— and  there  are  shortcomings— should  be  dealt  with  di- 
rectly in  ways  that  strengthen  representative  democracy  and  the 
institution  closest  to  the  people. 
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Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Mann  follows:] 
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Thank  you  for  inviting  me  to  testify  before  you  this  morning  on  the  issue  of 
term  limits  for  members  of  Congress.   I  take  as  my  point  of  departure  that  a 
constitutional  amendment  is  required  to  accomplish  this  objective.  The  efforts  to 
limit  congressional  terms  by  state  initiative  are,  I  believe,  unconstitutional  and  will  be 
so  ruled  by  the  courts.   In  any  case,  your  responsibility  as  members  of  the 
Subcommittee  on  Civil  and  Constitutional  Rights  is  to  consider  whether  the  U.S. 
Constitution  should  be  amended  to  add  an  additional  qualification  for  service  in  the 
Congress  --  namely  that  one  not  have  served  more  than  a  specified  number  of  total 
or  consecutive  terms  in  the  House  of  Representatives  or  Senate. 

I  applaud  you  for  initiating  a  process  of  public  deliberation  on  a  question  that 
has  heretofore  generated  considerably  more  heat  than  light.   In  the  last  several  years 
term  limits  have  become  the  preferred  vehicle  for  expressing  public  frustration  and 
anger  with  the  political  system.   Citizen  initiatives  to  limit  congressional  terms  have 
succeeded  in  all  15  states  where  they  were  on  the  ballot,  most  by  overwhelming 
margins.  Numerous  state  and  local  jurisdictions  have  voted  to  limit  the  terms  of 
their  legislators.   Public  opinion  polls  reveal  overwhelming  popular  support  for  term 
limit  proposals.   If  our  Constitution  could  be  amended  by  national  initiative,  I  have 
no  doubt  that  term  limits  would  soon  be  enshrined  in  the  fundamental  charter  of  our 
democracy. 

Fortunately,  however,  we  enjoy  a  representative  system  of  government  that 
requires  a  level  of  deliberation  before  our  basic  democratic  rules  can  be  altered.   We 
are  forced  to  stop  and  think  before  acting.  Precious  little  reasoned  discussion  has 
accompanied  the  debates  over  term  limits  in  the  states.  Advocates  have  skillfully 
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tapped  the  reservoir  of  public  distrust  of  politicians  and  stimulated  visceral  reactions 
in  favor  of  term  limits.  Opponents  of  term  limits  have  largely  abdicated  their 
responsibility  for  joining  the  debate.   Many  politicians,  fearful  of  arguing  against  a 
proposal  that  appears  to  enjoy  such  broad  popular  support  and  of  embracing  a 
position  that  is  transparently  self-serving,  have  removed  themselves  from  the  fray, 
trusting  that  one  way  or  another  the  term  limit  movement  will  be  stopped  before  its 
objective  is  achieved.    This  myopia  has  produced  a  one-sided  debate  and  increased 
the  probability  that  term  limits  will  someday  soon  be  applied  to  members  of 
Congress. 

These  hearings  mark  the  beginning  of  what  I  hope  will  be  a  thoughtful  public 
discussion  of  congressional  term  limits  -  what  they  are  designed  to  achieve,  what 
their  consequences  might  be,  and  whether  more  effective  remedies  might  be  available 
for  dealing  with  the  problems  identified  by  term  limit  advocates.   During  these 
hearings  it  is  important  to  remember  that  the  burden  of  proof  —  diagnosing  the 
problem  and  demonstrating  that  the  cure  is  likely  to  work  without  debilitating  side 
effects  ~  properly  falls  on  those  who  would  alter  the  constitutional  order.   My  view 
is  that  a  persuasive  case  for  term  limits  has  not  been  made.  What  I  intend  to  do  here 
is  review  and  assess  that  case,  based  on  my  reading  of  an  extensive  scholarly  and 
popular  literature,  as  well  as  on  my  own  research  on  congressional  elections  and 
collaborative  work  with  Norman  Ornstein  on  congressional  reform. 

Careerism 

The  crux  of  the  case  for  term  limits  is  a  rejection  of  professionalism  in  politics  - 
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or  legislative  careerism.  Careerism  is  seen  as  fostering  in  members  of  Congress  an 
exclusive  focus  on  reelection  and  power  and  a  devaluation  of  the  public  interest. 
Advocates  see  rotation  as  a  way  to  cure  these  ills,  by  preventing  a  concentration  of 
political  power  and  enhancing  government  by  amateurs  —  selfless  citizens  who 
temporarily  answer  their  country's  call  to  legislate  in  the  public  interest.   In  support 
of  this,  they  point  to  the  extensive  American  experience  with  rotation  in  office  as  well 
as  the  philosophical  underpinnings  for  rotation  expressed  in  the  founding  period, 
particularly  by  the  Anufederalists. 

Most  advocates  of  term  limits  embrace  a  conception  of  democracy  that  is 
plebiscitary  in  character.  This  concept  makes  a  series  of  related  assertions: 
Representation  is  a  necessary  evil  that  works  only  if  elected  officials  closely  mirror 
the  instincts  and  wishes  of  their  constituents.  Careerism  breeds  an  arrogance  among 
officeholders  that  insulates  them  from  the  concerns  of  the  people.  A  permanent 
political  elite  turns  a  deaf  ear  on  the  citizens  it  is  elected  to  serve  and  pursues  its  own 
self-interested  agenda. 

However,  one  prominent  proponent  of  term  limits,  George  F.  Will,  argues  that 
legislative  careerism  produces  just  the  opposite  effect:  risk-averse  members 
hypersensitive  to  public  sentiment  and  unwilling  to  exercise  independent  judgement. 
Will  champions  term  limits  as  a  means  of  restoring  deliberative  democracy;  his 
compatriots  in  the  movement  prefer  to  empower  the  people  and  revitalize  direct 
democracy.  What  unites  them  is  a  belief  that  citizens  legislators,  by  virtue  either  of 
their  more  accurate  reflection  of  public  sentiment  or  their  wisdom,  independently 
expressed  and  untainted  by  career  considerations,  will  more  faithfully  pursue  policies 
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that  term  limit  proponents  favor,  which  in  most  cases  means  a  government  that 
spends,  taxes  and  regulates  less. 

Since  careerism  or  professionalism  is  the  central  malady  term  limits  are 
designed  to  cure,  it  is  important  that  the  several  components  of  the  professionalism 
critique  be  evaluated.  Were  the  founders  truly  sympathetic  to  mandatory  rotation? 
Is  professionalism  damaging  to  our  politics  and  policymaking?  Is  professionalism  in 
government  avoidable?  Will  term  limits  replace  professionals  with  amateurs  in  the 
Congress?  Let  me  address  each  of  these  questions  in  turn. 

Whatever  the  objections  raised  by  the  Antifederalists,  the  Constitution  speaks 
clearly  on  the  issue  of  mandatory  limits.  The  founders  directly  and  unanimously 
rejected  the  idea  of  term  limits.   After  much  debate,  they  concluded  that  frequent 
elections  would  be  a  sufficient  safeguard  against  abuse  by  incumbents.   Indeed,  their 
strategy  was  not  to  deny  or  negate  personal  ambition  but  to  channel  that  ambition  to 
serve  the  public  interest.  That  required  giving  members  a  longer-term  stake  in  the 
institution  so  that  they  might  look  beyond  the  public's  immediate  concerns  and  in 
Madison's  words  "refine  and  enlarge"  the  public  view.  Will  argues  rather  lamely  that 
a  vastly  changed  political  and  social  situation  necessitates  trying  to  restore  core 
values  of  the  founders'  generation  by  embracing  measures  that  they  deemed 
unnecessary.  But  Hamilton's  words  in  1788  ring  true  today: 


Men  will  pursue  their  interests.  It  is  as  easy  to  divert 
human  nature  as  to  oppose  the  strong  currents  of  selfish 
passions.  A  wise  legislator  will  gently  divert  the  channel, 
and  direct  it,  if  possible,  to  the  public  good. 
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What  can  we  say  of  the  costs  of  professionalism  to  our  politics?  Critics  of 
Congress  routinely  attribute  everything  they  dislike  about  the  institution  to  careerism. 
Careerists  in  Congress  are  said  to  be  more  corrupt,  more  beholden  to  special 
interests,  more  consumed  with  pork  barrel  projects,  more  supportive  of  increased 
spending  and  less  responsive  to  the  public  interest  than  amateurs  would  be. 

If  these  claims  were  true,  we  would  expect  that  to  be  revealed  by  differences 
in  the  behavior  of  more  and  less  professional  legislators.  We  can  search  for  these 
differences  by  comparing  junior  and  senior  members  in  the  contemporary  Congress. 
We  can  compare  the  behavior  of  the  more  professionalized  20th  century  Congress  to 
the  more  amateur  19th  century  Congress.  We  can  compare  amateur  and  professional 
legislatures  across  countries,  states  and  localities.  None  of  these  comparisons  show 
that  professional  legislators  are  more  corrupt,  parochial,  or  influenced  by  interest 
groups  than  their  amateur  counterparts. 

Instead,  careful  study  of  Congress  and  every  other  sector  of  society  suggests 
that  greater  professionalism  is  a  necessary  offshoot  of  the  growth  and  specialization 
of  the  modern  world.  If  the  political  rules  are  rewritten  to  make  it  impossible  to 
build  a  career  in  Congress,  then  the  institution  will  have  to  rely  on  the 
professionalism  of  others  to  do  its  job,  whether  they  are  staff  members,  bureaucrats 
or  lobbyists.  The  revolt  against  professionalism  is  part  of  a  broader  populist 
resentment  of  elites  in  all  spheres  of  society  and  a  nostalgia  for  a  bygone  "Golden 
Era."  But  advocates  of  term  limits  are  hard  pressed  to  offer  any  examples  of 
amateurism  operating  successfully  in  contemporary  society,  in  the  United  States  or 
abroad.  George  Will  got  it  right  the  first  time  when  he  wrote:  'The  day  of  the 
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'citizen  legislator'  --  the  day  when  a  legislator's  primary  job  was  something  other 
than  government  -  is  gone.  A  great  state  cannot  be  run  by  'citizen  legislators'  and 
amateur  administrators." 

Finally,  there  is  the  critical  issue  of  whether  term  limits  would  succeed  in 

l 

replacing  career  politicians  with  citizen  legislators  and  whether  the  latter  would  fit 
the  image  sketched  by  term  limit  proponents.  The  precise  form  of  the  term  limit 
would  have  a  bearing  on  this  question:   simple  limits  on  continuous  service  in  one 
house  would  have  a  very  different  effect  on  candidate  recruitment  than  a  lifetime 
limit  on  service  in  Congress.  The  former  is  likely  to  foster  a  class  of  itinerant 
professionals  who  move  up  and  within  a  hierarchy  of  term-limited  legislatures,  no 
less  engaged  in  the  profession  of  politics  but  probably  less  committed  to  the  larger 
purposes  of  the  institution  of  which  they  are  a  part.   The  latter,  depending  upon  the 
severity  of  the  limit,  would  alter  recruitment  patterns  but  would  the  average  member 
fit  the  image  of  the  disinterested  citizen  legislator?  I  think  not. 

Absent  other  changes  in  the  legal  and  political  context  of  congressional 
elections,  the  enormous  costs  --  personal  and  financial  -  of  running  for  Congress 
would  not  diminish  under  term  limits.   Candidate-centered,  media-dominated,  weak- 
party  campaigns  require  entrepreneurial  skills  and  resources  that  are  not  evenly 
distributed  across  American  society.  Removing  the  possibility  of  developing  a 
legislative  career  would  skew  the  membership  of  Congress  even  further  in  the 
direction  of  a  social  and  economic  elite.  As  political  scientist  Morris  Fiorina  has 
observed,  "amateur  political  settings  advantage  the  independently  wealthy, 
professionals  with  private  practices,  independent  business  people,  and  others  with 
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similar  financial  and  career  flexibility."  Moreover,  Syracuse  University  professor 
Linda  Fowler  is  almost  certainly  correct  in  arguing  that  patterns  of  recruitment  and 
forced  retirement  under  term  limits  will  increase  the  influence  of  special  interests  in 
the  legislature. 

In  sum,  the  linchpin  of  the  case  for  term  limits  —  the  desirability  and  feasibility 
of  ending  legislative  careerism  and  returning  to  the  citizen  legislature  originally 
conceived  by  the  founders  -  fails  on  every  key  dimension.  Mandatory  rotation 
destroys  the  primary  incentive  used  by  the  Federalists  in  writing  the  Constitution  to 
nurture  a  deliberative  democracy.  The  perceived  ills  of  contemporary  American 
government  -  from  policy  deadlock  to  pork  barrel  spending  -  have  little  connection 
to  careerism  in  Congress.  Professionalism  is  an  essential  feature  of  a  complex  and 
specialized  world.  Finally,  any  effort  to  use  term  limits  to  replace  careerists  with 
citizens  legislators  is  likely  to  produce  some  combination  of  musical  chairs  by 
professional  politicians  with  weak  institutional  loyalties  and  of  participation  by  elite 
amateurs  with  sufficient  resources  and  connections  to  make  a  brief  stint  in  Congress 
possible  and  profitable. 

Competition  and  Turnover 

Another  crucial  argument  advanced  on  behalf  of  congressional  term  limits  is 
the  need  to  restore  electoral  competition  and  turnover  to  a  body  in  which  incumbents 
exploit  the  advantages  of  their  office  to  ensure  automatic  reelection  and  perpetuate  a 
permanent  Congress.  Term  limits,  it  is  argued,  will  reinvigorate  democracy  by 
leveling  the  playing  field  between  incumbents  and  challengers,  preventing  dynasties 


21 


from  forming  in  Congress,  and  guaranteeing  that  fresh  blood  and  new  ideas  reach 
Washington  on  a  regular  basis. 

There  is  much  to  be  said  for  this  critique  of  congressional  elections.   My 
colleague  at  Brookings,  Bill  Frenzel,  a  former  Republican  member  of  the  House  from 
Minnesota,  has  developed  the  argument  in  'Term  Limits  and  the  Immortal  Congress: 
How  to  Make  Congressional  Elections  Competitive  Again,"  which  appeared  in  the 
Spring  1992  issue  of  The  Brookings  Review.  I  have  responded  to  Frenzel's  argument 
in  an  accompanying  article  entitled  'The  Wrong  Medicine:   Term  Limits  Won't  Cure 
What  Ails  Congressional  Elections."  Rather  than  review  in  detail  our  respective 
assertions  and  evidence,  I  will  provide  the  Committee  with  a  copy  of  the  two  articles. 
Here  I  will  simply  summarize  what  I  see  as  the  major  problems  with  this  argument 
for  term  limits. 

One  concern  of  critics  can  easily  be  put  to  rest.  There  is  no  permanent 
Congress.   Indeed,  it  is  ludicrous  that  the  term  continues  to  be  used  following  the 
1992  elections,  which  produced  the  most  turnover  in  the  House  since  1948.  Many 
analysts  overgeneralized  from  the  quiescent  House  elections  between  1984  and  1988. 
The  fact  is  that  the  membership  of  the  House  and  Senate  is  largely  remade  every 
decade.  The  years  between  1974  and  1982  produced  a  high  level  of  turnover  from 
retirements  and  incumbent  defeats.  By  the  early  1980s  three-fourths  of  senators  and 
representatives  had  served  fewer  than  12  years.  Membership  stabilized  during  the 
rest  of  the  decade  as  new  members  settled  in  and  the  public  showed  little  interest  in 
throwing  the  rascals  out.  That  pattern  began  to  change  in  1990,  although  a  weak 
field  of  challengers  kept  House  incumbent  losses  to  15  in  spite  of  the  widespread 
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signs  of  public  discontent.   But  1992  confirmed  that  we  are  once  again  in  a  period  of 
rapid  membership  turnover.   Every  indication  is  that  high  levels  of  voluntary 
retirement  and  incumbent  defeat  will  continue  in  1994. 

While  achieving  a  healthy  flow  of  new  blood  is  not  a  serious  problem  for  the 
House  or  Senate,  ensuring  a  reasonable  level  of  competition  is.   Incredibly  high 
reelection  rates  and  large  margins  of  victory  (more  so  in  the  House  than  in  the 
Senate)  are  a  legitimate  concern.  But  term  limits  are  unlikely  to  increase  the 
competitiveness  of  congressional  elections.  Increased  competition  requires  more 
high-quality,  well-financed  challengers,  but  term  limits  would  not  materially  reduce 
the  disincentives  to  running  for  Congress  nor  increase  the  effectiveness  of  party 
recruiting  mechanisms.   Potential  candidates  would  continue  to  weigh  the  disruptions 
to  family  life  and  career,  loss  of  privacy,  demands  of  fundraising,  and  the  other 
unpleasantries  of  modern  campaigns.  Moreover,  there  is  no  reason  to  believe  that 
term-limited  incumbents  would  be  any  less  determined  to  retain  their  seats  for  the 
full  period  permitted  by  the  amended  Constitution.  The  odds  of  a  challenger 
defeating  an  incumbent  would  not  increase  under  term  limits.  Indeed,  a  term  limit 
would  very  likely  turn  into  a  floor,  with  would-be  candidates  deferring  their 
challenge  and  awaiting  the  involuntary  retirement  of  the  incumbent.   If  a  norm  of 
deference  to  term-limited  incumbents  took  root,  elections  would  be  contested  only  in 
open  seats,  and  then  only  those  not  safe  for  one  political  party  or  the  other.  This 
would  mean  a  net  reduction  in  the  competitiveness  of  congressional  elections. 

One  important  (though,  usually  unstated)  target  of  term  limit  proponents  is  the 
permanent  majority  status  of  the  House  Democratic  party.  Presumably  Republicans 
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would  have  a  better  chance  of  climbing  out  of  the  minority  if  the  cohort  of  veteran 
Democratic  legislators  were  forced  to  give  up  their  seats  without  a  fight.   I  am 
sympathetic  with  the  goal  -  an  occasional  change  in  the  House  majority  party  in  line 
with  national  political  tides  would  be  good  for  politics  and  governance  —  but  dubious 
of  the  means.  Yet  during  the  1980s,  while  Republicans  fared  better  in  open  seats  than 
in  those  contested  by  an  incumbent,  even  here  their  performance  fell  short  of  the 
Democrats.   Term  limits  just  won't  get  the  job  done,  whether  the  job  is  increasing 
competition  generally  or  elevating  the  Republicans  to  majority  status.   The  right 
responses  are  more  targeted  interventions  to  build  a  stronger  Republican  "farm  team" 
of  candidates;  to  put  more  resources  into  the  hands  of  challengers  and  limit  the 
material  advantages  of  incumbency;  and  to  raise  the  national  stakes  in  congressional 
elections. 

Accountability 

Another  argument  advanced  by  term  limit  supporters,  one  that  is  related  to 
the  critique  of  careerism,  is  that  members  of  Congress  are  not  genuinely  accountable 
to  the  people  that  send  them  to  Washington.  The  overriding  goal  of  reelection  leads 
members  to  pursue  a  manipulative  relationship  with  their  constituents  -  they  buy 
safe  districts  by  shoveling  pork  and  catering  to  special  interests  with  access  to 
campaign  resources.  Ordinary  citizens  are  anesthetized  and  potential  challengers 
discouraged,  thereby  allowing  members  to  pursue  their  own  agendas  in  Washington 
without  any  realistic  fear  that  they  will  be  held  to  account  for  their  actions. 

There  are  grounds  for  concern  here.  Uncontested  elections  and  halfhearted 
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challenges  are  unlikely  to  have  a  bracing  effect  on  incumbents  and  over  time  may 
breed  an  unhealthy  feeling  of  invulnerability  and  arrogance.  Moreover,  heavy 
investments  in  constituent  service  tend  to  depoliticize  the  relationship  between 
representatives  and  constituents  and  minimize  the  possibility  of  policy  accountability. 
Yet  most  members  of  Congress  remain  unbelievably  insecure  about  their  political 
futures  and  highly  responsive  to  the  interests  of  their  constituencies.   One  major 
reason  incumbents  are  so  successful  is  that  electoral  accountability  is  alive  and  well: 
representatives  conform  to  the  wishes  of  their  constituents  and  are  in  turn  rewarded 
with  reelection. 

The  problem  is  not  individual  accountability.  Voters  show  no  signs  of 
suffering  from  inattentive  or  unresponsive  representatives.  If  anything,  members  of 
Congress  are  too  solicitous  of  their  constituencies  and  insufficiently  attentive  to 
broader  national  interests,  too  consumed  with  their  personal  standing  in  their  district 
or  state  and  too  little  dependent  on  their  political  party. 

What  many  of  us  sense  is  in  short  supply  in  the  contemporary  Congress  is  a 
collective  accountability  that  provides  an  appropriate  balance  between  local  and 
national  interests,  between  narrow  and  general  interests,  between  short-term 
preferences  and  long-term  needs.  The  present  system  appears  to  favor  local,  special 
and  immediate  interests  over  national,  general  and  future  concerns.   Will  believes  the 
way  to  right  that  balance  and  to  restore  congressional  deliberation  in  service  of  the 
public  interest  is  to  remove  members  of  Congress  from  the  unseemly  and  demeaning 
business  of  elections,  to  proscribe  ambition  in  public  life  rather  than  channel  it,  to 
take  the  politics  out  of  government. 
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I  believe  this  effort  is  self-defeating.  It  would  deny  the  democratic  connection 
rather  than  revitalize  it.  There  is  simply  no  reason  to  believe  that  a  term-limited 
Congress  would  be  more  accountable  to  the  American  people  or  that  it  would  be 
more  inclined  to  advance  the  public  interest.  If  anything,  term  limits  are  likely  to  shift 
the  focus  of  members  of  Congress  even  more  in  the  direction  of  local  and  immediate 
concerns. 

Congressional  Organization  and  Power 

The  final  argument  offered  by  proponents  is  that  term  limits  would  transform 
the  institution  of  Congress,  making  it  more  productive,  more  deliberative,  less 
dependent  on  staff  and  special  interests,  less  disposed  to  micromanage  programs  and 
agencies,  and  better  structured  to  reward  members  on  the  basis  of  ability  rather  than 
seniority.  As  I  understand  the  logic  of  this  argument,  term  limits  would  change  the 
motivations  of  legislators  and  subsequently  their  behavior  by  removing  the  incentive 
to  put  reelection  and  personal  power  within  the  chamber  above  other  considerations, 
such  as  making  public  policy  in  the  national  interest. 

It  requires  an  extraordinary  leap  of  faith  to  believe  that  term  limits  will 
produce  these  desirable  institutional  changes,  especially  in  light  of  my  earlier 
discussion  of  the  electoral  effects  of  term  limits.  We  have  no  direct  evidence  on 
which  to  rely  -  term  limits  have  been  in  effect  in  the  states  for  too  short  a  time  to 
provide  an  empirical  basis  for  any  reliable  generalizations.  Indeed,  there  is  much  to 
be  said  for  taking  advantage  of  our  federal  system  by  assessing  the  state  experiments 
with  term  limits  before  enshrining  them  in  the  U.  S.  Constitution.  A  number  of  very 
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interesting  scholarly  studies  are  now  being  launched  and  pertinent  findings  will 
begin  to  emerge  as  state  term  limits  take  effect  over  the  next  several  years.   But  I 
suspect  my  call  for  experimentation  and  deliberation  will  not  mollify  leaders  of  the 
term  limit  movement. 

Absent  any  reliable  evidence,  I  simply  note  that  the  institutional  changes 
mentioned  above  do  not  logically  follow  from  the  imposition  of  term  limits.  Take 
legislative  productivity.  As  Michael  Malbin  and  Gerald  Benjamin  have  observed,  a 
legislature  of  well-meaning  amateurs,  determined  to  decide  on  the  merits  of  an  issue 
unsullied  by  career  considerations,  have  no  guarantee  of  success.  While  critics  often 
attribute  stalemate  to  cowardly  politicians  unwilling  to  make  tough  decisions,  it  more 
often  occurs  among  legislators  who  want  to  do  the  right  thing  but  disagree  over  what 
the  right  thing  is. 

Or  take  deliberation,  which  George  Will  sees  as  occurring  in  a  legislature 
where  "members  reason  together  about  the  problems  confronting  the  community  and 
strive  to  promote  policies  in  the  general  interest  of  the  community."  Ironically,  the 
term  limits  movement  is  the  very  antithesis  of  deliberation.  It  is  riding  the  crest  of  a 
plebiscitary  wave  in  our  politics  which  favors  initiatives,  referendums  and  other 
forms  of  direct  democracy  over  the  reasoned  discussion  insulated  from  public 
passions  preferred  by  Will.  I  find  it  hard  to  imagine  how  term  limits  would  foster 
deliberation  in  Congress.  Members  would  continue  to  have  a  reelection  incentive 
until  they  came  up  against  the  limit.  A  greater  impatience  to  build  a  record  of 
achievement  would  not  necessarily  augur  well  for  the  national  interest;  short-sighted 
solutions  to  immediate  problems  could  just  as  easily  be  the  result. 
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More  importantly,  the  intense  individualism  of  the  contemporary  Congress 
would  be  strengthened,  not  weakened,  under  term  limits.  There  would  be  little 
incentive  for  members  to  follow  the  lead  of  others,  be  they  party  leaders  or 
committee  chairmen.  The  elimination  of  seniority  as  a  basis  for  leadership  selection, 
a  likely  consequence  of  term  limits,  would  intensify  competition  and  conflict  among 
members  but  devalue  the  authority  of  those  positions.   Few  rewards  and  resources 
would  exist  for  institutional  maintenance  and  policy  leadership  -  protecting  the 
independence  and  integrity  of  the  Congress,  setting  legislative  agendas,  mobilizing 
majorities.  With  little  change  in  the  media  and  interest  group  environment  of 
Congress,  the  centrifugal  forces  in  Congress  would  remain  strong  while  the 
centralizing  instruments  are  weakened. 

Much  the  same  can  be  said  for  the  other  improvements  in  the  institutional 
performance  of  Congress  that  allegedly  would  flow  from  term  limits.  Term-limited 
members  could  prove  to  be  more  dependent  on  special  interests  for  campaign  funds, 
information  and  a  job  after  service  in  Congress  than  present  members.  Less 
experienced  members  would  perforce  rely  more  heavily  on  congressional  staff  and 
executive  branch  officials. 

Indeed,  the  more  one  examines  the  claims  of  term  limit  advocates,  the  more 
one  is  struck  by  the  utter  failure  of  advocates  to  make  a  convincing  case  connecting 
remedies  with  problems.  If  Congress  were  to  legislate  in  a  complex  policy  area  on 
the  basis  of  theories  and  evidence  no  better  that  I  have  summarized  here,  it  would  be 
roundly  (and  properly)  criticized  by  many  of  those  who  now  embrace  term  limits. 
There  is,  I  believe,  no  substantive  case  for  amending  the  U.  S.  Constitution  to  limit 
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the  terms  of  members  of  the  House  and  Senate. 

While  I  believe  the  failure  of  proponents  to  present  a  convincing  argument  for 
term  limits  is  sufficient  reason  for  rejecting  a  constitutional  amendment,  there  are  two 
additional  reasons  for  resisting  popular  sentiment  on  this  issue. 

Democracy 

Term  limits  would  diminish  our  democracy  by  restricting  it  unnecessarily. 
Voters  now  have  the  power  to  end  the  career  of  their  representative  and  senators  by 
the  simple  exercise  of  the  franchise.  At  present  they  also  enjoy  the  power  to  retain  in 
office  those  officials  whom  they  believe  merit  reelection.  The  Constitution  properly 
precludes  the  citizens  of  one  district  or  state  from  limiting  the  electoral  choice  of 
those  residing  somewhere  else. 

I  fully  support  efforts  to  increase  the  supply  of  able,  well-financed  challengers 
and  to  enhance  the  quality  and  quantity  of  relevant  information  about  incumbents 
available  to  citizens.  Such  steps  would  increase  the  competitiveness  of  congressional 
elections  and  expand  the  choices  available  to  voters.  But  an  arbitrary  limit  on  terms 
of  congressional  service  is  an  anti-democratic  device  masquerading  as  the  champion 
of  democratic  revival.  Alexander  Hamilton  said  it  best:  It  is  a  "fundamental 
principle  of  our  representative  democracy  that  'the  people  should  choose  whom  they 
please  to  govern  them,'  [and  that]  this  principle  is  undermined  as  much  by  limiting 
whom  the  people  can  select  as  by  limiting  the  franchise  itself." 
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Experience 

Longevity  and  experience  do  not  correspond  perfectly  with  wisdom  and 
effectiveness.   Some  incumbents  overstay  their  productive  periods  in  Congress  and 
are  treated  too  generously  by  their  constituents  at  reelection  time.   Every  legislative 
body  needs  regular  infusions  of  new  members  to  reflect  changing  public  sentiments 
and  put  new  ideas  into  the  legislative  process.  Opportunities  should  exist  for  junior 
members  to  participate  meaningfully  in  the  legislative  process. 

That  being  said,  I  believe  it  would  be  a  terrible  mistake  to  end  all  careers  in 
Congress  after  6  or  12  years.   Legislative  talent  -  which  encompasses  among  other 
traits  a  respect  for  the  public,  a  capacity  to  listen  to  people  who  disagree  with  you, 
bargaining  skills,  a  willingness  to  compromise,  an  appreciation  for  parliamentary 
procedure  and  a  capacity  to  move  easily  between  technical  knowledge  and  ordinary 
experience  —  is  not  in  overabundant  supply.  Able  people  must  be  encouraged  to 
make  substantial  investments  in  developing  these  skills  and  applying  them  on  behalf 
of  the  public  interest.  Anyone  familiar  with  the  current  Congress  can  name  dozens 
of  senior  members  in  both  parties  whose  careers  defy  the  stereotype  of  term  limit 
supporters.   They  have  serious  policy  interests,  they  are  legislative  workhorses,  they 
have  the  confidence  to  resist  temporary  passions  and  interest  group  pressures  and 
they  demonstrate  a  respect  for  their  institution  and  the  pivotal  role  it  plays  in  the 
American  constitutional  system.  History  is  filled  with  examples  of  legislative 
careerists  who  made  substantial  contributions  to  their  country,  including  such 
notables  as  Robert  LaFollette,  Jr.,  Arthur  Vandenberg,  Edmund  Muskie  and  Sam 
Ervin.  Term  limits  would  have  ended  their  careers  in  Congress  before  they  made 
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their  mark.   Rather  than  demonstrate  our  contempt  for  such  careers,  we  should  think 
about  how  we  might  encourage  others  to  make  a  comparable  investments. 
Conclusion 

Term  limits  are  a  false  panacea,  a  slam-dunk  approach  to  political  reform  that 
offers  little  beyond  emotional  release  of  pent-up  frustrations  with  the  performance  of 
the  economic  and  political  system.   Shortcoming  in  the  electoral  process  and  in  the 
organization  of  Congress  should  be  dealt  with  directly,  in  ways  that  strengthen 
representative  democracy  and  the  institution  closest  to  the  people. 
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Mr.  Hyde.  Thank  you,  Dr.  Mann.  I  neglected  to  make  the  an- 
nouncement that  it  is  the  hope  of  the  subcommittee  that  the  pres- 
entations can  be  made  as  briefly  as  possible,  but  without  eliminat- 
ing essential  elements  of  your  presentation,  and  I  don't  mean  that 
to  be  a  rebuke  to  Dr.  Mann. 

It  is  really  criminal  that  we  have  to  abbreviate  the  testimony, 
but  the  limitations  of  time  and  other  witnesses  crash  in  on  us,  so 
if  the  subsequent  witnesses  would  understand  that  their  state- 
ments, full  statements,  will  be  put  in  the  record,  they  will  be  read 
by  this  subcommittee,  and  try  to  abbreviate  their  presentations,  I 
would  appreciate  it. 

And  again  for  my  own  selfish  reasons  I  certainly  didn't  want  to 
curtail  Dr.  Mann. 

The  next  witness  is  David  Mason,  the  director  of  the  U.S.  Con- 
gress Assessment  Project  for  the  Heritage  Foundation,  Washington, 
DC.  I  wonder  before  you  begin,  Mr.  Mason,  if  the  chairman  would 
indulge  me  to  ask  Mr.  Inglis  if  he  would  want  to  make  a  brief 
opening  statement.  We  kind  of  overlooked  you,  and  we  shouldn't 
have. 

Mr.  Inglis.  Well,  thank  you,  Mr.  Hyde,  and  thank  you,  Mr. 
Edwards.  I  think  what  is  represented  here  is  really  the  best  of  the 
Congress  in  that  two  Members  who  oppose  term  limits  have  con- 
vened hearings  on  term  limits,  and  I  very  much  appreciate  the 
chairman  and  Mr.  Hyde's  willingness  to  do  that.  It  really  does 
speak  very  well  for  them  personally  and  for  the  institution. 

After  Dr.  Mann's  presentation  I  guess  I  should  say,  well,  I  guess 
it  won't  work  after  all,  and  we  will  just  go  home  now.  It  reminds 
me  of  interviewing  with  a  law  firm  one  time  when  the  interviewers 
were  describing  their  rotation — or  their  system  for  summer  clerk- 
ships. I  said  "Have  you  ever  thought  of  rotating  clerks  through — 
it  is  comparable  to  term  limits,  isn't  it?  — have  you  ever  thought 
of  rotating  clerks  through  2  weeks  in  the  bond  section,  2  weeks  in 
the  corporate  section?" 

They  said,  "No,  it  won't  work." 

I  said,  "Well,  isn't  that  interesting."  And  I  tried  later  in  the  inter- 
view to  come  back  to  it,  and  they  went  around  the  room  and  three 
of  the  senior  partners  sitting  in  the  room  in  the  hidebound  firm 
said  no,  it  won't  work. 

It  came  to  me,  I  said  I  guess  it  is  obvious,  no,  it  won't  work.  So 
what  if  every  other  law  firm  in  the  free  world  rotates  clerks 
through  their  clerk  program?  Apparently  this  firm  is  so  hidebound 
that  it  couldn't  understand  that  that  is  the  way  the  rest  of  the 
world  worked. 

The  same  perspective  exists  in  the  Congress.  I  guess  from  the 
perspective  of  Members  here  it  looks  like  it  won't  work.  Out  there 
in  the  real  world,  people  know  that  it  will  work. 

Mr.  HYDE.  I  thank  you,  Mr.  Inglis,  even  though  I  am  somewhat 
concerned  that  you  persist  in  the  use  of  the  term  "hidebound". 

David  Mason,  the  director  of  the  U.S.  Congress  Assessment 
Project  for  the  Heritage  Foundation. 

Mr.  Mason. 
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STATEMENT  OF  DAVID  MASON,  DIRECTOR,  U.S.  CONGRESS 
ASSESSMENT  PROJECT,  HERITAGE  FOUNDATION 

Mr.  Mason.  Thank  you,  Mr.  Hyde. 

I  would  also  like  to  thank  the  subcommittee  for  this  opportunity 
to  speak  and  again  join  in  the  commendations  of  Mr.  Inglis  and 
others  in  the  fair  way  that  you  are  going  about  this. 

A  couple  of  prefatory  remarks.  One,  the  crux  of  the  argument 
about  term  limits  is  not  necessarily  one  that  is  going  to  be  settled 
by  the  sort  of  statistical  political  science  evidence  that  Dr.  Mann 
is  talking  about.  Not  that  that  is  unimportant,  but  the  argument 
is  fundamentally  one  of  political  principle,  which  may  apply  regard- 
less of  the  results.  Certainly  in  terms  of  party  control  or  particular 
issues,  or  anything  like  that,  I  agree  that  the  outcomes  are  not 
likely  to  be  noble,  and,  from  my  own  perspective  certainly,  there  no 
guarantee  of  what  we  would  describe  as  conservative  outcomes. 

Second,  on  this  question  of  times  having  changed  so  much  that 
the  citizen  legislator  is  no  longer  possible,  I  am  not  willing  to  con- 
cede that.  Perhaps  more  of  the  crux  of  the  argument  is,  is  the  20th 
century  so  different  than  the  19th?  Are  things  today  so  different 
that  we  can't  have  the  same  kind  of  government  that  produced  a 
Jefferson,  even  a  Lincoln,  a  number  of  people  who  served  remark- 
ably well  in  Congress,  in  executive  agencies  without  particularly 
long  tenures  in  any  one  office? 

I  don't  know  that  that  is  an  issue  that  we  can  settle,  but  I  simply 
want  to  lay  it  out  there  as  one  where  there  is  obviously  disagree- 
ment. 

I  won't  spend  a  lot  of  time  talking  about  the  place  of  term  limits 
or  rotation  in  office  as  a  principle  of  representational  democracy. 
Dr.  Petracca's  testimony  is  wonderful  on  that  point,  except  to  note 
that  conceptually  term  limits  as  a  way  of  limiting  power  fits  in 
with  a  number  of  other  principles  of  representative  democracy  and 
the  argument  that  it  is  simplv  undemocratic,  I  think,  doesn't  wash. 

I  am  proceeding,  a  bit,  I  know,  from  Dr.  Orn stein's  testimony. 
The  Governor  of  Virginia  is  limited  to  one  term,  and  from  my  own 
experience,  having  grown  up  there  and  been  involved  in  State  poli- 
tics, the  public  is  remarkably  satisfied  with  that  arrangement. 

I  suppose  one  could  criticize,  but  what  seems  remarkable  to  me 
is  in  the  places  where  you  do  have  executive  term  limitations, 
whether  one  term  or  two,  there  seems  to  be  very  little  argument 
that  this  has  become  a  huge  problem,  and  that  is  something  that 
we  ought  to  take  a  look  at  when  we  are  talking  about  term  limita- 
tions on  legislative  officials. 

I  note  that  starting  sometime  in  roughly  the  late  1970's  or  early 
1980's,  a  number  of  municipalities  started  extending  term  limita- 
tions for  mayors  where  they  had  been  imposed  pretty  widely  in  the 
1960's  to  city  councils.  So  when  the  point  is  raised  about  why  this 
movement  arose  suddenly  in  1990,  it  is  relevant  to  point  out  that 
something  was  percolating  starting  back  as  far  as  the  1950's, 
1960's,  and  1970's  in  promoting  the  idea,  and  making  people  think 
it  ought  to  be  applied. 

I  think  there  are  at  least  two  objectives  of  term  limits  that  are 
worthy  of  discussion.  The  first  is  to  prevent  an  acquired  familiarity 
from  causing  office  holders  to  change  their  views  or  view  things  dif- 
ferently than  their  constituents.  This  is  a  common  sense  argument 
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and  I  think  there  is  something  to  it;  and  the  second  is  to  prevent 
office  holders  from  using  their  acquired  powers  to  perpetuate  their 
own  tenure  in  office  in  an  inappropriate  way. 

I  think  it  is  noteworthy  that  the  House  of  Representatives  in  its 
own  rules  and  arrangements  has  used  term  limits  on  the  Budget 
Committee  and  the  Intelligence  Committee  to  achieve  both  of  those 
purposes,  and  indeed  in  some  positions  in  the  Democratic  party 
leadership  and  now  among  Republican  ranking  Members. 

The  point  here  is  that  the  principle  of  term  limitation  is  one  that 
is  valid,  is  legitimate  in  some  purposes,  in  some  places.  The  ques- 
tion really  is,  is  it  applicable  to  the  House  of  Representatives,  and 
not  whether  or  not  it  is  appropriate  to  democracy. 

Dr.  Mann  addressed  the  argument  about  tenure,  and  I  would 
simply  note  that  the  75-percent  return  rate  in  the  House  that  was 
achieved  in  the  last  election  was  actually  rather  low  when  you  go 
back  and  compare  it  to  the  19th  century.  If  you  want  to  start  ask- 
ing about  the  Founders'  intentions  or  ideas  and  why  perhaps  they 
were  hesitant  to  put  mandatory  term  limits  in  office,  it  was  obvious 
that  the  pattern  at  that  time  which  they  expected  and  which  was 
achieved,  was  of  much  greater  voluntary  turnover,  and  there  are 
probably  a  number  of  reasons  for  that. 

If  you  want  to  go  back  and  argue  that  historically  the  Framers 
didn't  want  term  limits,  I  think  the  more  appropriate  argument  is 
they  didn't  think  they  needed  them  and  in  fact  turnover  today, 
largely,  in  this  century  is  much  less  robust  than  it  was  in  the  last 
century.  I  think  that  is  important  to  note,  particularly  when  you 
look  at  an  issue  like  campaign  finance  reform. 

I  would  argue  that  every  campaign  finance  reform  bill  now  on 
the  table,  the  Republican  alternative,  H.R.  3,  S.  3,  just  about  every 
bill  I  have  seen  moves  in  the  direction  of  greater  regulation  of  polit- 
ical activity,  and  I  think  that  is  disturbing  on  the  basis  of  fun- 
damental first  amendment  rights.  I  also  think  it  is  likely  to  make 
races  less  competitive,  and  that  no  matter  what  structure  you  bring 
up,  what  kind  of  monetary  limits,  what  kind  of  regulations,  it  sim- 
ply makes  things  more  difficult  for  outsiders. 

So  I  don't  see  campaign  finance  as  an  answer  to  more  competi- 
tive elections. 

I  would  also  like  to  note  that  there  is  at  least  some  evidence, 
such  as  economist  James  Payne's  book  "The  Cultural  Spending," 
which  demonstrates  some  changes  in  voting  patterns  of  Members 
over  time  toward  greater  spending  and  seems  to  apply  whether  you 
come  in  as  a  low-spending  conservative  or  as  a  high-spending  lib- 
eral— you  move  toward  greater  spending  over  time.  And  the  Na- 
tional Taxpayers  Union  has  produced  some  of  the  same  sort  of  re- 
sults, so  there  is  at  least  some  evidence  out  there. 

Also,  on  the  point  of  competitiveness  in  elections,  there  is  one  rel- 
atively new  survey  of  States  with  gubernatorial  term  limits  com- 
pared to  those  that  lack  those  term  limits  that  indicates  that  term- 
limited  States  have  more  competitive  elections  even  in  the 
nonlimited  term. 

In  other  words,  even  the  election  during  term  where  the  Gov- 
ernor is  allowed  to  run  for  reelection  tends  to  be  more  competitive. 
It  is  one  study,  but  I  do  think  it  is  worth  noting,  and  again  to  ac- 
knowledge the  point  that  Dr.  Mann  made  that  the  time  under  term 
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limits  in  State  legislatures  is  sufficiently  limited  that  we  really 
aren't  going  to  get  a  lot  of  that  sort  of  evidence. 

I  want  to  focus  for  a  minute  on  some  of  the  aspects  of  the  profes- 
sional legislature  that  I  would  expect  to  see  changed  under  term 
limits.  Fundamentally  this  is  a  problem  that  a  lot  of  people  have 
addressed  under  the  area  of  micromanagement  or  the  tendency  of 
the  legislature  to  take  on  a  greater  managerial  role  in  executive 
branch  functions. 

I  know  a  lot  of  people  feel  that  criticizing  that  greater  role  is  ar- 
guing in  favor  of  greater  executive  power.  I  don't  see  it  that  way. 

In  fact,  what  I  see  is  that  we  have  had  a  gradual  erosion  of  the 
separation  of  powers,  which  is  not  particularly  good  for  either 
branch,  but  which  does  allow  for  a  general  expansion  of  govern- 
ment power — a  situation  which  I  don  t  think  is  useful.  One  of  the 
particularly  damaging  areas  in  this  regard  is  the  use  of  what  I 
refer  to  as  nonlegislative  means  of  exercising  congressional  power, 
whether  it  is  through  committee  reports,  legislative  histories,  de- 
tailed requirements  on  executive  branch  decisionmaking  and  so  on. 

The  point  here  is  that  a  term-limited  Congress  would  take  quite 
a  different  view  of  the  way  it  pursued  laws  or  investigations  of  the 
executive  branch.  Rather  than  attempting  to  manage  problems  or 
manage  policy  outcomes  by  intervening  in  executive  branch 
decisionmaking,  term-limited  Members  would  be  far  more  inclined 
to  resolve  issues  definitively  at  the  legislative  stage  and  in  fact  to 
resolve  problems  rather  than  to  manage  them. 

This  is  a  major  problem,  I  think,  for  instance  in  the  area  of  con- 
stituent service,  which  even  the  most  conservative  Members,  all 
Members  of  Congress,  will  argue  is  an  essential  part  of  the  rep- 
resentative legislative  function.  I  won't  argue  that  on  the  point  of 
principle  except  to  note  that  what  a  large  constituent  service  oper- 
ation allows  is  for  Congress  to  find  a  way  to  cope  with  an  ineffi- 
cient Federal  Government  without  having  to  address  the  fun- 
damental problems  that  are  causing  the  inefficiency. 

Congress,  as  a  whole,  is  responsible  largely  for  the  way  those 

f>rograms  are  run,  what  they  do,  the  standards  under  which  regu- 
atory  decisions  are  reached,  but  Congressmen  individually  get 
credit  for  helping  their  constituents  out  with  a  problem,  and  that 
is  a  perverse  incentive. 

It  may  not  be  an  intended  one,  but  I  think  it  is  a  result  of  the 
career  mind  set  and  the  idea  that  you  are  going  to  be  here  a  long 
time  and  can  work  those  problems  out  on  that  level. 

Mr.  Hyde.  I  wonder  if  this  might  not  be  an  appropriate  time  for 
us  to  take  a  very  short  recess  so  the  members  of  the  subcommittee 
can  run  over  and  vote  and  run  back. 

Mr.  Mason.  Certainly.  I  was  trying  to  skip  ahead  and  I  can  stop 
here. 

Mr.  Hyde.  No,  you  can  take  your  time  and  find  what  you  want 
to  say,  but  we  sooner  or  later  have  to  go,  and  the  sooner  the  better 
so,  if  you  will  excuse  us,  we  will  be  right  back. 

Mr.  Frank.  If  we  weren't  worried  about  reelection,  we  wouldn't 
have  to  go  to  a  meaningless  roll  call  just  to  go.  We  could  stay  here 
and  listen. 

Mr.  Hyde.  It  is  probably  just  a  tax  increase  anyway. 

[Recess]. 
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Mr.  Edwards  [presiding].  The  subcommittee  will  come  to  order 
again. 

Mr.  Hyde  and  I  apologize.  There  were  two  votes  instead  of  one, 
and  both  of  them  came  out  very  nicely,  unexpected  as  it  was.  I  be- 
lieve that  Mr.  Mason  was  winding  up. 

Mr.  Mason.  I  appreciate  the  opportunity  to  collect  my  thoughts. 
Thank  you  very  much. 

A  couple  of  objections  to  term  limits  that  are  often  raised: 
No.  1,  it  is  a  Republican  plot  to  get  a  Democratic  Congress.  I  agree 
that,  in  fact,  based  on  the  reactions  of  Republican  office  holders 
and  on  the  Republican  record  in  open-seat  elections,  that  it  is  not 
necessarily  a  iorgone  conclusion  that  Republicans  would  increase 
their  numbers  under  term  limits. 

But  more  importantly,  if  you  look  at  the  origin  of  the  term-limit 
movement,  in  Oklahoma,  the  first  statewide  initiative  applied  only 
to  State  officials,  not  to  Federal.  Likewise  with  California,  which 
was  voted  on  the  same  year.  In  Colorado,  in  1990,  the  first  State 
imposed  term  limitations  on  their  congressional  delegation,  the 
measure  also  applied  to  a  Republican-controlled  State  legislature. 
I  think  if  you  look  at  who  the  activists  are  in  Washington  in  1991, 
the  effort  was  led  by  a  liberal  Democrat  peace  activist. 

And  so  I  think  it  is  hard  to  credit  that.  In  fact,  it  shows  you  one 
of  the  things  the  term  limit  activists  criticize,  which  is  how  is  it 
going  to  affect  us  here  in  Washington,  how  is  it  going  to  affect  the 
Congress  sort  of  an  attitude. 

As  far  as  special  interests,  the  iron  triangle — the  infamous  de- 
scription of  the  special  interests,  the  bureaucracies,  and  the  con- 
gressional subcommittees — was  really  created  by  the  congressional 
seniority  in  committee  system,  and  I  think — well,  I  will  just  leave 
that  point  there,  but  I  don't  think  a  term-limited  Congress  would 
be  any  more  beholden  to  special  interests  influence  nor  any  more 
likely  to  succumb  to  any  sort  of  trickery  or  maneuvering  or  any- 
thing of  that  sort. 

Just  a  moment  on  constitutional  issues.  I  think  it  is  important, 
and  I  would  commend  to  this  committee  in  particular  that  you  ex- 
amine the  constitutional  issue  in  more  detail.  I  don't  think  any  one 
of  the  four  witnesses  here  today  is  an  attorney. 

There  are  a  number  of  different  provisions  of  the  Constitution 
that  might  apply.  I  think,  honestly,  we  don't  know  until  the  Su- 
preme Court  acts  what  they  are  going  to  do. 

Various  people  have  fairly  firm  views  on  what  the  qualifications 
clause,  the  time,  place  and  manner  clause,  other  provisions  to  the 
Constitution  might  say,  but  if  we  are  honest  about  it,  the  Supreme 
Court  has  surprised  just  about  everyone  from  time  to  time,  and 
there  is  enough  open  questions  out  there  that  we  are  not  really 
sure.  Thus,  there  is  all  the  more  reason  that  this  ought  to  be  exam- 
ined and  discussed  more  than  it  has  been  to  this  point. 

Just  a  moment  on  the  Powell  case,  which  is  most  often  cited  and 
which  I  don't  think  is  really  on  point  to  the  question  of  State  limi- 
tations on  Federal  service. 

One  of  the  stipulations  in  the  Powell  case  was  that  Powell  pos- 
sessed a  valid  election  certificate  from  the  State  of  New  York,  and 
so,  by  definition,  the  case  couldn't  really  reach  the  issue  of  whether 
or  not  the  State  could  in  some  way  have  limited  his  ability  to  get 


36 

that  election  certificate.  Of  course,  if  there  is  a  constitutional 
amendment,  the  arguments  over  constitutionality  would  be  moot, 
but  I  agree  with  the  chairman's  concerns  and  those  of  many  other 
people  about  not  amending  the  Constitution  cavalierly. 

And  so  I  would  like  to  suggest  that  if  we  do  reach  a  point  where 
the  Supreme  Court  finds  under  the  time,  place  and  manner  clause 
that  State  restrictions  on  tenure  are  permissible,  that  we  consider 
a  single  national  statutory  approach.  Of  course,  the  time,  place  and 
manner  clause  is  the  same  clause  that  was  used  for  the  Voting 
Rights  Act,  the  motor-voter  bill,  a  number  of  other  pieces  of  legisla- 
tion where  Congress  has  the  right  to  override  State  enactments. 

And  I  think  that  might  well  be  a  preferable  way  to  go  if  we  reach 
that  point  simply  because  a  statutory  approach  allows  for  easier 
adjustments  later  on  should  something  go  wrong,  should  it  not 
work  out  as  people  prefer. 

Lastly,  I  think  it  is  important  to  note  the  degree  of  public  sup- 
port. And  while  I  don't  argue  in  favor  of  purelv  plebiscitary  democ- 
racy, I  think  most  would  agree  that  office  holders  do  have  a  duty 
to  at  least  examine  their  opinions  and  positions  when  their  con- 
stituents express  themselves  forcefully  and  over  time,  and  I  think 
that  is  an  important  test  that  has  been  met  with  term  limits. 

This  isn't  something  that  is  bumped  up  in  just  one  election  or 
that  is  casually  held  and  in  fact  support  seems  to  hold  up  remark- 
ably well  under  attack  in  political  situations.  A  number  of  jurisdic- 
tions in  California  have  voted  on  the  issue  three  times  for  three  dif- 
ferent levels  of  office  over  a  long  period  of  time. 

A  recent  issue  of  the  American  Enterprise  decribed  some  polling 
data  that  indicated  that  support  has  grown  fairly  consistently  since 
about  1964  for  term  limits.  It  was  about  49  percent  at  that  point, 
it  was  up  to  60  percent  in  1990,  and  67  percent  in  1992  on  the  spe- 
cific question  of  a  12-year  limit. 

And  during  the  same  period,  the  support  base  for  term  limits  had 
flipped.  Where  in  the  1960's  it  was  higher  among  people  with  a 
high  school  education  or  lower,  today  the  higher  your  level  of  edu- 
cation, the  more  likely  you  are  to  support  term  limits.  So  I  think 
that  is  something  that  you  ought  to  pay  attention  to  in  terms  of 
the  considered  and  informed  judgment  of  the  electorate. 

Again,  let  me  thank  the  committee  and  commend  you  for  the  ap- 
proach that  you  are  taking  on  this  and  encourage  you  to  continue 
your  examination  in  further  hearings. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Mason  follows:] 
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I  want  to  thank  the  Subcommittee  for  this  opportunity  to 
testify  on  what  would  certainly  be  one  of  the  most  significant  and 
far  reaching  political  reforms  since  the  adoption  of  the 
constitution  itself.  In  my  testimony  I  will  address  how  the 
principle  of  term  limitation  is  consistent  with  democratic 
government,  what  changing  conditions  in  Congress  and  in  government 
generally  which  make  term  limits  more  appropriate  today  than 
previously,  the  expected  benefits  of  term  limits,  some  of  the 
principal  objections  to  them  (including  constitutional  issues) ,  and 
finally  suggest  that  the  persistence  and  breadth  of  support  for 
term  limitation  presents  to  opponents  among  elected  officials  a 
fundamental  question  of  popular  sovereignty. 

Term  Limits  as  a  Democratic  Principle 

A  principal  purpose  of  representative  democracy  is  the 
limitation  of  power.  Our  constitution  represents  an  effort  to 
divide,  define  and  limit  power  in  such  a  way  as  to  provide  for  the 
governing  of  a  large  and  powerful  nation  while  limiting  the  size 
and  power  of  the  government.  Term  limitation  is  simply  another 
method  of  limiting  the  power  of  elected  officials  and  of  assuring 
genuine  representation.  Periodic  elections  themselves  are  the  most 
fundamental  expression  of  these  limitations,  but  as  Dr.  Petracca 
has  detailed,  limits  on  service  in  public  office  have  been  integral 
to  democracy  since  its  origins.  In  America,  limits  on  executive 
officials  in  particular  have  existed  since  the  founding,  and  are 
now  so  ingrained  as  to  pass  almost  without  comment .  In  my  own  state 
of  Virginia,  for  instance,  the  governor  can  serve  only  one  four 
year  term,  a  situation  which  most  voters  and  politicians  seem 
satisfied  with.  With  increasing  frequency  in  recent  years,  term 
limits  have  also  been  imposed  on  mayors:  in  Philadelphia  in  1951, 
in  Wilmington,  Jacksonville  and  Nashville  in  the  1960s  and  in 
Atlanta  in  1973,  among  others.  Somewhat  more  recently,  cities  began 
to  impose  term  limits  on  members  of  city  councils,  including 
Bangor,  Maine  in  1976,  Dallas  in  1981,  Tacoma  and  Tampa  in  1983  and 
El  Paso  in  1984.  Thus,  while  to  many  term  limits  seem  to  have 
sprung  inexplicably  into  public  view  in  about  1990,  in  fact,  the 
concept  has  been  applied  continuously  in  America  and  increasingly 
since  the  1960s,  with  the  new  twist  being  its  application  to 
legislative  offices.  As  a  matter  of  fundamental  principle,  however, 
it  is  difficult  to  distinguish  between  limitations  on  executives 
and  legislators,  particularly,  as  I  will  discuss  further,  as 
legislative  offices  become  full  time  positions. 

There  are  at  least  two  general  objectives  in  limiting  the 
terms  of  elective  officials:  the  first  to  prevent  an  acquired 
familiarity  with  government  and  its  functions  from  creating  among 
officials  a  different  set  of  interests  and  views  than  among  the 
public  generally.  This  was  a  great  concern  among  the  founders,  who 
held  out  regular  and  frequent  elections  at  which  times  officials 
would  presumably  be  returned  to  private  status,  and  the  principle 
that  Congress  could  make  no  law  that  did  not  apply  to  itself,  as 
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protections  against  a  tyranny  of  democratically  elected  officials. 
A  second  and  related  objective  of  term  limits  is  to  prevent  the 
ability  of  elected  officials  to  bend  their  legally  acquired  powers 
in  order  to  expand  their  influence  or  perpetuate  their  incumbency. 
The  House  of  Representatives  recognizes  both  of  these  functions  of 
term  limitations  in  its  own  rules  in  regard  to  service  limitations 
on  the  Intelligence  and  Budget  Committees.  An  explicit  purpose  of 
the  six  year  limit  on  Intelligence  Committee  service  is  to  prevent 
Members  from  becoming  overly  familiar  with  and  presumably  captive 
to  the  intelligence  bureaucracy.  The  limits  on  the  Budget  Committee 
arose  in  response  to  fears  on  the  part  of  Members  of  other  standing 
committees  that  the  Budget  Committee  might  acquire  too  much  power 
over  the  other  organs  of  the  House.  In  addition,  Republicans  have 
recently  imposed  limitations  on  service  by  their  Ranking  Members, 
and  Democrats  on  certain  members  of  their  party  leadership, 
apparently  for  similar  reasons. 

Term  limits,  then,  are  not  so  much  a  solution  in  search  of  a 
problem,  as  has  been  suggested  by  one  commentator,  as  a  valid 
principle  in  need  of  application.  It  is  appropriate  and  necessary 
to  engage  in  a  discussion  of  term  limits  on  the  level  of 
fundamental  principle,  but  blanket  assertions  that  term  limits  are 
undemocratic  or  that  the  idea  is  unthoughtful  can  be  dismissed  out 
of  hand.  Instead,  we  need  to  ask,  in  this  context,  whether 
conditions  in  Congress  or  in  the  country  at  large  merit  the 
application  of  this  legitimate  principle  to  election  to  the  House 
and  Senate. 

Changes  in  Congress  and  the  Nation  Supporting  Term  Limits 

The  founders  incorporated  the  rotational  principle  in  the 
constitution  through  varying  terms  of  office  and  staggered  service 
in  the  Senate,  and  seemed  to  assume  that  there  would  be  frequent 
turnover  in  federal  office.  Though  they  obviously  knew  about 
explicit  term  limits,  they  did  not  impose  them  on  Congress,  and  a 
respect  for  their  judgments  and  for  the  usage  of  over  200  years 
compels  us  to  ask  whether  conditions  have  changed  in  such  a  way  as 
to  make  term  limits  appropriate  for  Congress  today. 

Among  the  most  frequently  discussed  factors  in  regard  to  term 
limits  is  the  rate  of  reelection  and  return  to  Congress.  Counting 
retirements  and  election  defeats,  return  rates  to  the  House  had 
generally  increased  from  about  75%  just  after  World  War  Two  to 
around  90%  until  last  year,  when  the  rate  dipped  back  down  to  about 
75%.  Senate  trends  have  been  less  obvious,  with  the  return  rate  of 
the  relevant  class  dipping  below  50%  for  three  successive  elections 
from  1976  to  1980.  These  rates  are  significantly  higher,  however, 
than  those  that  prevailed  in  the  founding  era,  when  House  turnover 
was  frequently  in  the  50%  range.  In  addition  to  return  rates,  there 
is  a  substantial  body  of  work  on  what  have  been  referred  to  as  the 
vanishing  marginal  districts:  the  increasing  trend,  again  broken  in 
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the  last  election,  for  House  incumbents  to  win  reelection  by 
margins  greater  than  60%. 

A  number  of  factors  have  been  advanced  as  contributing  to 
increased  reelection  rates,  including  a  decline  in  intraparty 
competition,  the  increase  in  the  population  of  districts,  a  more 
vigorous  exploitation  of  the  advantages  of  office,  such  as 
constituent  service  operations  and  the  frank,  and  the  increasing 
regulation  of  political  campaigns,  which  has  led,  among  other 
results,  to  a  large  and  growing  financial  advantage  for  incumbents 
over  challengers.  Left  unaltered,  these  factors  will  continue  to 
keep  reelection  rates  higher  than  they  would  be  otherwise,  meaning 
that  the  House  has  become  more  resistant  to  political  change, 
though  not  immune  to  it.  I  believe  this  development  is  unhealthy, 
even  undemocratic,  and  that  the  general  reduction  in  turnover,  and 
the  factors  contributing  to  it,  constitute  a  valid  reason  to 
support  term  limits. 

There  is  demonstrable  evidence  that  Members  change  their  views 
in  predictable  ways  over  time.  Economist  James  Payne  has  documented 
in  The  Culture  of  Spending  (ICS  Press,  San  Francisco,  1991)  that 
Members  of  Congress  tend  to  support  more  government  spending  as 
their  tenure  increases,  and  that  this  tendency  operates  across  the 
ideological  spectrum.  The  National  Taxpayers'  Union  Budget  Tracking 
System  shows  similar  results.  Public  choice  economists  as  well  have 
contributed  important  new  insights  into  the  actions  of  public 
officials,  arguing  that  there  is  unavoidably,  and  perhaps  even 
unconsciously,  a  heavy  dose  of  self  interest  in  the  actions  of 
public  officials.  Representative  Tim  Penny,  among  others,  has 
criticized  the  Congressional  pension  system  as  a  heavy  contributor 
to  an  inappropriate  careerist  attitude. 

A  more  important  argument  for  term  limits  is  the  significant 
change  in  the  role  and  operation  of  the  professionalized 
legislature,  particularly  since  the  1960s.  In  general  terms, 
Congress  has  taken  an  increasingly  active  role  in  the  management 
and  administration  of  federal  programs,  which  has  resulted  in  a 
blurring  of  the  separation  of  powers,  with  a  consequent  loss  of 
political  accountability,  and  has  permitted  an  expansion  of  the 
scope  and  scale  of  federal  activities  far  beyond  what  would  have 
been  permitted  by  earlier  Congresses.  The  emergence  of  essentially 
continuous  sessions  of  Congress  is  both  a  result  of  and 
reinforcement  to  this  managerial  impulse,  as  is  the  rapid  growth  in 
Congressional  staff,  most  of  which  occurred  during  the  sixties  and 
seventies . 

As  Congress  has  become  a  continuously  meeting  body,  and  as 
opportunities  for  outside  income,  and  consequently  for  non- 
political  outside  activities,  were  reduced  and  then  eliminated,  as 
Congress  exempted  itself  from  the  application  or  objective 
enforcement  of  various  social  policy  laws.  Members  of  Congress 
unavoidably  became  more  detached  from,  or  in  the  words  of  The 
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Federalist,  less  sympathetic  to,  the  plight  and  concerns  of 
ordinary  citizens.  For  most  Members,  election  to  Congress  means 
that  you  no  longer  work,  shop,  commute  or  send  your  children  to 
school  among  your  constituents.  The  attitudes  and  outlook  inside 
the  beltway  among  what  has  become  a  professional  political  class  is 
indeed  different  from  that  in  the  rest  of  the  nation,  and  Members 
of  Congress  spend  far  more  time  here  than  they  did  twenty  or  thirty 
years  ago,  and  vastly  more  time  than  was  the  case  in  the  founding 
period.  Also  importantly,  time  spent  back  in  the  district  is  as 
campaigner  and  officeholder,  rather  than  as  businessowner,  commuter 
or  parent.  The  reply  that  Congress  is,  to  the  contrary, 
hypersensitive  to  changes  in  public  opinion,  only  strengthens  the 
case  that  Congress  is  indeed  out  of  touch.  Members  who  have  a  firm 
grasp  of  their  constituents  opinions  and  views  unlikely  to  be 
swayed  by  transient  changes  in  polls  or  by  superficial  public 
relations  efforts.  It  is  those  who  put  their  own  job  security  first 
in  order  of  priority  who  are  more  likely  to  react  inappropriately 
to  such  factors. 

The  professional,  managerial  Congress  clearly  acts  differently 
than  its  predecessors.  This  new  Congress  is,  for  instance,  far  more 
willing  to  delegate  broad  powers  to  executive  agencies,  on  the 
assumption  that  Members  and  committees  will  have  a  major  say  in  the 
implementation  and  execution  of  their  mandates.  Indeed,  there  has 
arisen  an  unfortunate  tendency  to  pass  particularly  contentious 
issues  into  the  bureaucracy,  but  under  procedural  mandates  that 
allow  Congress  to  attempt  to  manage  or  prejudice  the  outcome.  Such 
practices  leave  voters  who  are  frustrated  with  government 
performance  in  general  or  with  particular  policy  outcomes  with  no 
one  to  hold  accountable:  Congress  points  to  the  bureaucracy  and  the 
president  points  back  at  Congress,  yet  both  sides  have  incentives 
to  postpone  and  temporize  rather  than  to  resolve  issues  clearly. 

The  development  and  increasing  use  of  non-legislative  means  of 
exercising  power  has  aided  the  career  Congress  in  avoiding 
accountability  while  managing  the  executive  branch  policy  process. 
Among  these  practices  are:  insistence  on  adherence  to  report 
language  as  equivalent  to  law;  attempts  to  construct  detailed  and 
definitive  legislative  histories;  detailed  requirements  on 
executive  branch  decisionmaking  procedures,  including,  incredibly, 
prohibitions  on  contact  among  executive  officials;  reporting 
requirements  to  Congress;  and,  the  Independent  Counsel  law, 
particularly  the  Congressional  triggering  mechanism.  All  of  these 
practices  and  many  others  less  formal  permit  if  they  are  not 
themselves  per  se  violations  of  the  separation  of  powers.  The 
result,  again,  is  a  lack  of  accountability  to  voters  as  to  who  is 
responsible  for  the  results.  This  entanglement  also  robs 
legislators  of  the  objectivity  which  is  essential  to  proper 
legislative  oversight  of  executive  activity:  to  the  extent  that 
Congress  is  involved  in  executive  branch  decisions  it  simply  cannot 
be  a  fair  judge  or  referee. 
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To  the  degree  that  the  president,  governors  and  mayors  had 
their  tenure  limited  because  of  the  full  time  nature  of  their 
offices,  the  extent  of  their  powers  and  the  resources  under  their 
control,  the  same  imperative  applies  to  Congress,  state 
legislatures  and  even  city  councils  as  they  lengthen  sessions, 
increase  staffs  and  budgets,  and  take  a  larger  role  in  government 
management . 

In  addition  to  changes  in  the  legislature,  changed  conditions 
in  government  generally  seem  to  have  contributed  to  support  for 
term  limits.  The  entire  developed  world  is  experiencing  a  post-cold 
war  revolution  in  government,  as  we  have  seen  in  Italy,  Japan  and 
Canada  even  more  dramatically  than  in  the  United  States.  Much  as  in 
situations  of  active  wars,  governments  have  grown  in  scope  and 
power  while  policies  in  a  broad  range  of  areas  have  ossified, 
becoming  increasingly  at  variance  with  changing  public  opinion.  As 
with  tectonic  forces  that  build  up  over  time,  the  sudden  reduction 
in  military  and  foreign  policy  tension  is  likely  to  result  in  large 
and  sudden  changes  in  other  areas  of  policy  and  society,  changes 
that  have  by  no  means  yet  been  spent. 

Benefits  of  Term  Limits 

In  assessing  the  likely  effects  of  term  limits,  honest 
observers  on  both  sides  of  the  issue  are  likely  to  admit  that 
predictions  are  uncertain.  Because  most  term  limits  laws  have 
included  grandfather  clauses,  we  have  no  significant  experience 
with  term  limited  legislatures,  and  the  judgments  would  take  years 
to  form  in  any  case.  Unintended  and  unpredicted  consequences  are 
certainly  likely.  While  I  disagree  even  with  Dr.  Petracca  in 
predicting  that  term  limited  legislatures  would  tend  to  produce 
more  limited  government,  though  not  necessarily  lower  spending,  I 
agree  that  the  results  would  by  no  means  be  consistently 
conservative,  and  that  predicting  specific  policy  outcomes  is 
impossible.  This  simply  drives  home  the  point  that  support  for 
term  limits  is  on  the  level  of  principle,  and  is  not  driven  by  any 
narrow  ideological  view. 

The  most  important  changes  under  term  limits  would  be  in  the 
political  process  and  system  itself.  Most  importantly,  term  limits 
would  change  the  role,  outlook  and  attitude  of  elected  officials. 
Legislators  would  be  more  willing  to  question  established  programs 
and  policies  and  would  have  greater  independence  from  existing 
administrative  and  political  arrangements.  Legislators  would  be 
more  inclined  to  fix  problems  than  to  manage  them.  One  case  in  pint 
is  the  genuine  scandal  of  existing  Congressional  constituent 
service  operations.  Political  Scientist  Morris  Fiorina  has  detailed 
the  demonstrable  political  benefits  of  casework  to  Members  of 
Congress,  and  internal  congressional  documents  emphasize  the  media 
and  political  aspects  of  securing  proper  credit  for  casework.  Yet 
lawmakers  across  the  political  spectrum  defend  constituent  service 
as  essential  to  the  representative  function,  among  conservatives, 
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notably,  as  an  essential  means  for  individual  citizens  to  deal  with 
the  federal  behemoth.  What  is  lost  in  the  discussion  is  that  fact 
that  Congress  collectively  is  responsible  for  the  bureaucratic 
messes  that  make  casework  so  voluminous  while  individual  Members 
profit  from  solving  the  problems  one  at  a  time.  The  incentive, 
intended  or  not,  is  to  manage  problems  rather  than  to  solve  them, 
a  system  which,  overall,  serves  the  public  poorly.  A  term  limited 
Congress  would  likely  demonstrate  a  different  attitude. 

As  discussed  above,  I  also  believe  a  term  limited  Congress 
would  be  less  willing  to  delegate  broad  powers  to  tne  executive 
branch,  and  that  a  better  defined  separation  of  powers  would  emerge 
as  a  result.  Internally  to  Congress,  except  under  the  most  lengthy 
of  term  limits,  the  seniority  system,  and  the  system  of  standing 
committees  which  depends  on  it,  would  be  destroyed,  and  there  needs 
to  be  greater  discussion  than  there  has  been  to  this  point  about 
how  the  committee  system  might  be  replaced  or  changed  under  term 
limits.  Term  limits  might  well  revive  the  possibility  of  a  return 
to  a  part  time  legislature,  or  at  least  to  some  reduction  in  the 
length  of  sessions.  There  is  at  least  one  survey  comparing  states 
with  and  without  gubernatorial  term  limits  which  indicates  that 
term  limited  states  have  more  competitive  elections,  even  in  the 
terms  in  which  the  seat  is  not  open,  contrary  to  the  claim  that 
term  limits  would  result  in  a  free  ride  after  the  first  election 
since  competitors  would  wait  for  an  open  seat.  Finally,  term  limits 
would  almost  certainly  result  in  greater  diversity  in  the  Congress, 
as  we  saw  in  the  results  of  the  large  turnover  last  year.  Even  more 
than  the  1992  elections,  term  limits  would  open  service  in  Congress 
to  people  from  a  wider  range  of  backgrounds,  and  to  citizens  at 
different  stages  in  their  lives  and  careers. 

Objections  to  Term  Limits 

The  first,  but  least  credible,  objection  to  term  limits  heard 
in  Washington  is  that  they  are  a  plot  designed  by  frustrated 
Republicans  who  could  otherwise  never  gain  a  majority  in  Congress. 
The  positions  of  Republican  officeholders,  and  the  Republican 
record  in  open  seats  over  the  past  decade  or  more  indicate  that 
this  theory  is  both  implausible  and  unlikely  to  succeed.  Further, 
the  emergence,  growth  and  progression  of  the  term  limits  movement 
indicates  that  Congress,  and  even  Democrats  generally  are  not  the 
intended  targets.  The  first  statewide  term  limit  initiative,  in 
Oklahoma,  applied  to  the  state  legislature  only,  as  did 
California's  1990  initiative.  While  the  Colorado  initiative,  also 
that  year,  applied  term  limits  to  a  Congressional  delegation  for 
the  first  time,  it  also  applied  to  the  Republican-controlled  state 
legislature.  The  initiative  in  Washington  state  the  next  year  was 
led  by  a  liberal  peace  activist.  In  municipalities  around  the 
country  citizens  have  applied  term  limits  to  various  local 
officials,  including  some  areas  such  as  New  Orleans  and  Kansas 
City,  and  now  New  York,  where  no  one  expects  a  change  in  the 
partisan  or  racial  composition  of  officeholders  as  a  result  of  term 
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limits.  There  is  nothing  personal  about  the  term  limits  movement, 
and  the  prevailing  Congressional  reaction  to  the  contrary  simply 
confirms  the  suspicions  of  most  term  limits  advocates. 

Opponents  also  argue  that  term  limits  will  deprive  the  nation 
of  talented  legislators.  Certainly  there  are  many  long-time  Members 
of  Congress  who  I  admire  greatly.  But  this  argument  ignores  the 
genius,  and  indeed  the  basic  supposition  of  democracy:  that  people 
are  capable  of  ruling  themselves.  To  argue  that  only  one  among  a 
over  a  half  million  people  is  well  qualified  to  serve  in  Congress 
is  simply  insupportable.  This  argument  also  ignores  the  design  of 
most  term  limit  measures.  Not  only  are  politicians  permitted  to  sit 
out  a  term  or  more  a  run  again,  but  most  state  limits  allow 
incumbents  to  run  as  write-in  candidates,  a  route  which  has  been 
successful  in  some  cases. 

Opponents  also  argue  that  staff,  bureaucrats  and  special 
interests  would  run  a  non-professional  Congress.  As  a  former 
staffer,  I  would  assert  that  junior  Members  rely  far  less  on  staff 
than  their  senior  colleagues.  Further,  Congressional  Management 
Foundation  surveys  indicate  that  the  average  tenure  of 
Congressional  staff  in  their  current  position  is  between  six  and 
eighteen  months,  probably  depending  on  the  age  of  the  Congress 
itself.  While  there  are  certainly  a  number  of  long  term  staffers, 
their  tenure  is  largely  a  result  of  the  seniority  system  and  the 
tenure  of  their  patrons.  Term  limited  legislators  will  have  no 
compunctions  about  making  their  own  staffing  arrangements. 

As  for  bureaucrats  and  special  interests,  the  infamous  iron 
triangles  that  serve  them  were  born  of  the  Congressional  committee 
and  seniority  system.  Term  limited  legislators  would  be  more 
suspicious  of  bureaucrats,  and  special  interests  would  have  less 
leverage  and  less  incentive  to  pressure  or  cultivate  them.  A 
cursory  look  at  the  major  contributors  to  anti-term  limit  efforts 
will  show  that  the  most  infamous  of  the  special  interests  find  it 
in  their  interest  to  oppose  term  limits. 

The  charge  that  inexperienced  legislators  would,  whatever 
their  intentions,  be  manipulated  by  these  interests  again 
denigrates  the  very  concept  of  democratic  rule,  and  misunderstands 
the  role  of  the  legislature,  which  is  to  apply  well-informed  common 
sense  rather  than  narrow  expertise. 

Finally,  opponents  charge  that  term  limits  are  undemocratic 
because  they  limit  choice.  We  have  discussed  how  term  limits  are 
analogous  to  other  institutional  arrangements  that  distinguish  our 
republican  system  from  pure  democracy.  Beyond  that,  it  is  difficult 
to  argue  that  term  limits  have  a  more  limiting  effect  on  voter 
choice  than  other  prejudices  and  barriers  built  into  the  current 
electoral  system  which  would  be  relieved  by  term  limits.  The  first 
of  these  are  the  electoral  advantages  of  of f iceholding  for  the 
incumbent,  many  deriving  directly  from  the  use  of  public  funds. 
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Even  if  constituent  service  staffs,  pork  barrel  spending  and 
newsletters  were  eliminated  from  the  Congressional  arsenal, 
continuing  biases  toward  incumbents  would  exist  in  the  political 
and  media  structures,  and  increasingly  in  the  federal  regulation  of 
political  campaigns.  The  argument  for  unlimited  tenure  also  runs 
counter  to  the  basic  premise  of  representational  democracy,  the 
focus  of  which  is  not  on  the  officeholder  but  on  his  selection  from 
among  the  people. 

Constitutional  Issue  Affecting  Term  Limits 

The  principal  activity  on  Congressional  term  limits  thus  far 
has  been  through  state  initiative.  A  number  of  constitutional 
questions  arise  as  a  result,  along  with  declarations,  particularly 
from  opponents,  that  state  limits  on  Congressional  tenure  are 
clearly  unconstitutional.  Honest  commentators  would  have  to  admit, 
however,  however  form  their  view  of  the  arguments,  that  no  one 
really  knows  what  the  Supreme  Court  might  say,  that  the  issue  would 
be  genuinely  one  of  first  impressions.  The  most  commonly  cited 
case,  that  of  Adam  Clayton  Powell,  is  simply  not  applicable.  The 
decision  dealt  with  the  power  of  Congress,  not  of  the  states.  Both 
parties  to  the  case  stipulated  that  Congressman  Powell  held  a  valid 
election  certificate  from  the  state  of  New  York,  so  any  state 
powers  affecting  a  politician's  ability  to  secure  election  were  not 
an  issue.  Also,  it  is  apparent  in  its  reliance  on  the 
qualifications  clause,  that  the  court  was  very  conscious  of  the 
Congress's  ability  to  expel  a  Member,  which  the  House  chose  not  to 
attempt  in  Powell's  case. 

Advocates  of  state  authority  rely  heavily  upon  the  time,  place 
and  manner  clause,  under  which  the  Supreme  Court  has  given  states 
wide  latitude  to  regulate  ballot  access,  including  prohibitions  on 
write-in  candidates  and  prohibitions  on  losing  major  party  primary 
candidates  running  in  the  general  election.  Clearly  the  courts  have 
determined  that  there  is  no  fundamental  right  to  ballot  access, 
making  claims  by  officeholders  of  a  14th  Amendment  equal  protection 
right  to  run  unlikely  to  prevail.  Advocates  also  claim  a  Tenth 
Amendment  reserved  powers  right  for  states  or  citizens  to  limit  the 
tenure  of  their  representatives.  While  I  believe  that  the  arguments 
in  favor  of  state  power  to  limit  Congressional  terms  ought  to 
prevail,  and  probably  will,  we  simply  will  not  know  until  the 
Supreme  Court  acts.  It  would  be  unfortunate,  however,  if  this 
matter  were  simply  relegated  to  the  courts,  and  a  decision  were 
sprung  on  a  hapless  electorate  or  on  Congress  without  a  more 
general  debate  and  discussion  of  the  constitutional  issues,  or  of 
alternative  approaches.  This  committee  in  particular  should 
consider  holding  additional  hearings  focusing  specifically  on  the 
constitutional  and  other  legal  issues  involved  in  term  limits. 

Of  course,  these  arguments  would  be  moot  if,  as  most  term 
limit  advocates  prefer.  Congress  approved  a  constitutional 
amendment .  Nearly  everyone  would  agree  that  a  national  system  would 
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be  more  fair  and  rational.  Skeptics  are  justly  concerned  about 
cavalier  changes  in  the  constitution,  and  I  would  like  to  suggest 
one  intriguing  possibility  should  the  courts  determine  that  term 
limits  are  permissible  under  the  time,  place  and  manner  clause.  As 
this  committee  well  knows,  Congress  has  the  right  to  supersede 
state  laws  under  that  clause,  as  has  been  done  under  the  Voting 
Rights  Act,  the  Motor  Voter  bill  and  other  legislation.  I  see  no 
reason  why  Congress  should  not  act  by  statute  to  limit  Members' 
terms.  For  advocates,  once  implemented,  such  a  change  is  unlikely 
to  be  reversed,  and  for  skeptics,  a  statutory  approach  would  allow 
for  adjustments  or  emergency  changes  with  relative  ease. 
Unfortunately,  it  is  the  continuing  and  vociferous  resistance  to 
term  limits  on  the  part  of  elected  officials  that  lead  advocates  to 
seek  the  surest  fix,  a  constitutional  one.  If  advanced  in  a  timely 
fashion,  compromise  is  entirely  possible.  Bitter  end  resistance  is 
likely  to  result  in  less  favorable  outcomes. 

Term  Limits  and  Political  Conscience 

Finally,  I  would  address  the  question  of  why  officeholders 
continue  to  oppose  term  limits  in  large  majorities  while  the  public 
supports  them,  by  margins  as  high  as  80%  in  some  opinion  polls. 
This  is  not  a  matter  of  a  shallow  or  transient  blip  in  public 
opinion.  Support  for  term  limits  is  broad,  remaining  remarkably 
consistent  across  every  demographic  and  political  grouping.  It  is 
persistent,  having  been  successful,  with  only  one  notable  exception 
which  was  later  reversed,  in  elections  in  diverse  areas  over  three 
successive  years.  Notably,  for  referendum  measures,  support  seems 
to  hold  up  relatively  well  when  applied  to  a  specific  proposal,  and 
even  when  supporters  are  outspent  by  large  margins.  A  recent  issue 
of  The  American  Enterprise  contained  some  interest  polling  data 
from  the  Gallup  Organization  indicating  that  support  for  term 
limits  has  grown  from  49%  in  1964  to  64%  in  1990,  and  to  67%  in 
1992  on  the  specific  question  of  twelve  year  limits  for  the  House 
and  Senate.  The  American  Enterprise  also  notes  that  support  for 
term  limits  was  lowest  in  1964  among  college  graduates,  but  is  now 
highest  among  the  best  educated  portions  of  the  electorate. 

Term  limits  have  been  enthusiastically  supported  for  a  variety 
of  offices,  municipal,  state  and  federal.  Voters  in  many  California 
jurisdictions  have  supported  the  concept  three  different  times  for 
the  these  different  levels  of  government.  Voters  in  San  Jose  went 
so  far  as  to  impose  retroactive  term  limits  on  city  officials,  as 
have  Houston  voters.  Seventeen  states  and  scores  of  cities  and 
counties  have  voted  for  term  limits.  With  the  probable  addition  of 
Illinois  and  Massachusetts  among  others  next  year,  well  over  50%  of 
the  population  will  have  had  the  opportunity  to  vote  on  term  limits 
at  least  once.  No  issue  in  recent  memory  has  commanded  such  broad 
and  consistent  support. 

It  may  be  time  for  elected  officials  to  ask  themselves 
honestly,  whether  they  are  thinking  about  term  limits  as  their 
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constituents  are,  or  whether  they  are  reacting  on  the  basis  of 
their  own  employment  and  career  situations.  For  exactly  to  the 
extent  that  judgments  are  formed  on  that  basis,  public  officials 
have  lost  sight  of  the  public  interest.  When  the  public  supports 
term  limits  broadly  and  overwhelmingly,  over  time  and  in  specific 
referenda  for  a  variety  of  offices,  it  is  time  for  elected 
officials  to  reflect  honestly  on  why  their  own  judgment  is  at 
variance  with  that  of  their  constituents,  whether  this  is  a  matter 
of  conscience  or  of  self  interest.  And  if  opposition  is  a  matter  of 
conscience,  ask  why  in  a  democracy  the  judgments  of  representatives 
and  citizens  are  so  much  at  variance,  for  such  is  surely  an 
unhealthy  situation  if  it  long  persists. 

This  committee  is  to  be  commended  for  being  willing  to 
entertain  questions  such  as  these  by  holding  this  hearing,  and  I 
would  urge  you  to  continue  this  process,  with  additional  hearings 
on  the  constitutional  issues,  as  I  suggested,  and  in  order  to  give 
grassroots  activists  who  have  run  and  supported  term  limits 
initiatives  an  opportunity  to  address  the  committee.  I  thank  you 
for  your  time  and  for  this  opportunity  and  I  welcome  your 
questions. 
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Mr.  HYDE  [presiding].  Thank  you  very  much,  Mr.  Mason. 

The  next  witness  will  be  Norman  Ornstein,  who  is  a  resident 
scholar  at  the  American  Enterprise  Institute  for  Public  Policy  Re- 
search, Washington,  DC. 

Mr.  Ornstein  is  a  scholar  who  has  specialized  in  Congress,  the 
institution,  for  many  years,  both  historical  and  contemporary. 

Mr.  Ornstein. 

STATEMENT  OF  NORMAN  ORNSTEIN,  RESIDENT  SCHOLAR, 
AMERICAN  ENTERPRISE  INSTITUTE  FOR  PUBLIC  POLICY 
RESEARCH 

Mr.  Ornstein.  Thank  you  very  much,  Mr.  Hyde. 

I,  too,  want  to  join  my  colleagues  in  commending  you  for  holding 
this  hearing  and  airing  the  issue.  I  was  interested  to  hear  Mr. 
Mason  note  the  differences  in  public  opinion  that  support  for  term 
limits  has  gone  up  among  those  now  with  greater  levels  of  edu- 
cation. That  tells  us  once  again  what  seems  to  have  happened  to 
the  American  educational  system. 

I  am  sorry  that  Mr.  Inglis  didn't  return  after  the  votes.  I  did 
want  to  make  a  comment,  and  I  hope  you  will  point  it  out  to  him 
in  the  transcript. 

I  was  struck  by  his  story  about  the  law  firm  at  which  he  inter- 
viewed, and  I  wanted  to  ask  him  whether  he  thought  that  law  firm 
would  be  effective  or  prosperous  or  seen  as  successful  in  the  com- 
munity if  every  lawyer  in  the  firm  were  limited  to  6  years,  and 
after  6  years  they  would  all  have  to  leave  the  firm  and  not  return, 
and,  of  course,  every  2  years  there  would  be  a  totally  open  competi- 
tion among  all  the  members  of  the  firm  for  partnerships  for  those 
who  would  occupy  positions  of  power. 

How  many  people  would  want  to  take  their  problems,  criminal 
or  civil,  to  a  law  firm  of  that  sort?  I  think  that  is  the  more  appro- 
priate analogy  to  use  if  we  want  to  talk  about  law  firms. 

I  do  want  to  associate  myself  with  Tom  Mann's  remarks.  As  you 
know,  the  two  of  us,  from  very  different  institutions,  have  joined 
together  for  a  broader  look  at  the  institution  of  Congress.  The 
"renewing  Congress  project"  we  call  it,  and  we  have  tried  to  focus 
on  ways  of  improving  the  deliberative  quality  of  democracy  in 
America  through  the  Congress  and  strengthen  the  institution  gen- 
erally. And,  we  are  in  accord  on  this  one. 

I  will  echo  a  few  of  his  points.  I  want  to  make  a  few  additional 
ones  to  open  up  our  process  just  a  little  bit  more. 

Dave  Mason  mentioned  public  opinion.  Of  course,  there  is  no 
question  that  a  clear  majority,  a  vast  majority  of  Americans  now 
like  term  limits.  Term  limits  has  struck  a  chord  connecting  with 
the  anger,  angst,  and  antipathy  that  a  majority  of  voters  feel 
toward  politics  and  politicians.  But  I  think  it  should  also  be  noted 
that  Americans  in  large  majorities  like  the  idea  of  abolishing  the 
electoral  college,  they  like  the  idea  of  a  constitutional  amendment 
to  ban  flag  burning  and  we  have  a  variety  of  surveys  over  the  years 
that  have  shown  clear  majorities  willing  to  repeal  various  parts  of 
the  Bill  of  Rights. 

I  don't  think  most  of  the  members  of  this  subcommittee  would 
support  all  of  those  ideas,  and  I  think  in  the  end  few  would  argue, 
although  some  proponents  of  term  limits  do,  that  simply  the  sup- 
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port  of  the  American  people  for  an  idea  through  surveys  is  itself 
a  sufficient  condition  to  pass  a  law  or  change  the  Constitution.  It 
clearly  is  good  reason  to  examine  this  issue  in  depth,  and  I  think 
Mr.  Mason  is  absolutely  right  in  this  regard,  but  that  is  all.  I  think 
when  you  have  something  of  this  sort,  you  appreciate  that  the 
Framers  in  their  wisdom  devised  a  system  that  made  it  extremely 
difficult  to  change  the  structure  of  government,  such  as  the  quali- 
ties and  qualifications  for  office  or  the  constitutional  rights  of  vot- 
ers. 

This  is  the  sort  of  thing  that  should  be  done — if  it  is  done — 
through  an  extremely  difficult  process,  through  the  constitutional 
amendment  process,  and  not  through  some  other  less  extensive 
way  which  would  damage  governance  generally. 

Now,  I  would  like  to  raise  some  issues  here  that  have  been  raised 
and  deal  with  them.  I  do  want  to  say  at  the  outset  that  I  personally 
am  against  all  term  limits.  I  join  with  Ronald  Reagan  in  believing 
that  the  22d  amendment  to  the  Constitution  was  a  tremendous 
mistake  that  we  made,  and  I  would  like  to  see  this  subcommittee 
at  some  point  take  up  the  issue  of  repealing  the  22d  amendment. 

I  think  we  create  a  generation  of  second-term  lame  ducks  with 
intrigue  dominating  in  the  President's  party  in  the  second  term  be- 
cause everybody  wants  to  run  for  President.  They  are  not  con- 
cerned about  the  current  occupant  of  the  office,  and  other  people 
in  the  political  process  simply  have  to  wait  this  individual  out  and 
know  that  there  will  be  a  change  later  on. 

You  don't  have  to  run  for  a  third  term  to  have  the  simple  oppor- 
tunity for  re-election  energize  a  president's  party  and  create  more 
legitimacy  for  the  individual  who  serves  in  that  office.  I  don't  think 
it  is  particularly  good  for  the  system  to  have  term  limits  in  one 
place  and  not  in  another,  and  I  think  the  solution  is  to  repeal  the 
22d  amendment. 

I  also  think  if  you  look  at  instances  in  other  places,  including 
governorships  where  there  are  term  limits  and  where  there  have 
been  term  limits — and  we  had  a  lot  of  them  instituted  earlier  in 
the  century — the  tendency,  the  trend  has  been  to  move  away  from 
them,  to  repeal  them,  to  stretch  out  the  terms,  and  I  think  for  very 
good  reasons. 

I  don't  believe  in  term  limits  at  any  level.  I  think  the  Framers 
believed  that  politics,  that  the  search  for  reelection,  the  drive  for 
reelection,  the  basic  essence  of  politics  was  the  essence  of  democ- 
racy, and  we  need  to  find  ways  to  channel  politics  in  an  appro- 
priate direction  and  to  channel  ambition,  not  to  eliminate  ambition. 

I  think  an  underlying  element  of  the  term-limit  movement  is  to 
try  to  eliminate  politics,  the  dirty  elements  of  politics,  the  force  of 
ambition,  the  drive  for  reelection  which  is  normally  seen  in  a  pejo- 
rative way;  and  to  get  these  noble  citizen  legislators  who  will  do 
the  right  thing  because  they  don't  have  to  worry  about  reelection. 

I  do  not  believe  the  Framers  would  have  accepted  that  judgment. 
They  believed  that  the  drive  for  reelection  and  the  need  for  reelec- 
tion were  positive  forces  in  the  system  that  drove  people  to  do  the 
right  thing  in  a  collective  fashion.  They  knew — they  were  realistic 
individuals — that  ambition  was  there  and  was  always  going  to  be 
there,  you  would  not  grind  out  ambition,  that  you  needed  to  chan- 
nel it  in  an  appropriate  direction. 
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It  is  my  deep  belief  that  term  limits  corrupts  ambition  and  moves 
it  in  the  wrong  way  and  not  the  right  way.  Frankly,  when  I  look 
at  the  California  Legislature  now,  now  that  term  limits  have 
kicked  in,  I  see  an  institution  that  looks  a  little  bit  more  like  Rome 
at  the  time  of  the  Ides  of  March  than  it  does  like  a  reasoning,  de- 
liberative body.  Every  member  of  the  assembly,  knowing  that  ne  or 
she  now  has  a  limited  time,  is  looking  for  ways  to  stab  his  or  her 
colleagues  in  the  back  or  stab  State  senators  in  the  back  or  carve 
out  a  congressional  district  to  find  the  next  place  in  which  to  run. 

The  same  thing  is  happening  in  the  senate,  and  basically  those 
who  have  decided  that  they  will  not  serve  any  more  in  office  be- 
cause they  are  limited  and  don't  want  to  move  to  another  office  are 
now  looking  for  the  next  job  which  they  will  hold,  and  they  are 
wheeling  and  dealing  and  their  focus  is  not  on  policy  in  the  State, 
not  on  what  is  gooa  for  the  State,  but  on  their  own  futures  and 
what  is  good  for  them.  It  is  creating  intrigue  in  a  very  difficult  and 
corrupting  way. 

Do  term  limits  mean  that  citizen  legislators  will  focus  on  the 
long  term  because  they  are  not  going  to  be  concerned  about  the 
short  term?  I  think  it  is  exactly  the  opposite.  It  is  clear,  and  it 
should  be  clear  to  proponents  of  term  limits,  that  putting  this  issue 
out  there  into  the  public  debate,  with  the  way  in  which  it  has  been 
whipped  up  by  some  of  the  professional  proponents,  it  is  moving  in 
a  direction  towards  6  years  and  then  towards  4  years  and  toward 
maybe  even  less. 

We  have  some  referendums  out  there  for  2-year  limits  in  dif- 
ferent offices.  Move  in  that  direction  and  people  are  going  to  have 
the  desire  to  hit  and  run,  to  do  something  that  is  splashy,  because 
they  are  not  going  to  be  around  and  have  to  worry  about  picking 
up  the  pieces  of  wnat  they  do.  A  long-term  focus  on  building  insti- 
tutions, building  long-term  public  policy,  what  is  good  for  the  coun- 
try comes  with  people  who  have  a  longer  focus. 

And  I  must  tell  you,  I  know  that  in  the  membership  that  we 
have  up  here  in  the  committee  there  were  very  different  views  on 
NAFTA.  But,  as  I  watched  the  debate  on  NAFTA  over  the  last  cou- 
ple of  days,  I  looked  at  MeriTbers  who  have  limited  their  own  terms 
or  who  are  running  for  another  office  right  now  or  who  have  come 
just  recently  and  are  looking  to  get  ahead  very  quickly,  and  I 
looked  at  those  who  had  been  around  for  a  longer  period  of  time 
and  looked  at  the  quality  of  the  debate. 

The  quality  of  the  debate  was  much  higher,  focusing  on  the  fu- 
ture of  the  country,  focusing  on  bigger  issues  in  the  global  economy 
among  those  who  haven't  taken  short-term  positions.  But,  from 
those  here,  there  was  more  of  an  immediate  focus  on  "what  can  I 
do  now,"  on  the  narrowest  issues  involving  their  own  constitu- 
encies, and  on  the  immediate  pressure  that  they  were  under  from 
other  Members,  but  not  on  the  greater  good  of  the  country. 

I  believe  NAFTA  would  have  failed  by  a  very  considerable  mar- 
gin if  we  had  had  a  term-limited  Congress  here  with  people  who 
were  only  going  to  be  here  for  6  years  and  would  have  said,  "So 
what,  let  the  next  guys  pick  up  the  pieces." 

That  is  only  one  issue,  but  I  believe  that  it  would  be  carried  out 
in  other  issues  in  the  same  fashion.  Basically  if  you  are  looking  for 
people  to  come  to  Congress,  to  go  through  what  it  takes  to  run 
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campaigns  in  vast  districts  involving  large  sums  of  money — which 
will  always  be  there  because  it  costs  a  lot  of  money  to  get  a  mes- 
sage across  in  this  society,  to  uproot  their  families  and  disrupt  the 
process  for  any  period  of  time,  you  are  not  going  to  get  those  who 
have  no  ambition.  You  are  going  to  get  those  who  are  driving  to- 
wards doing  something  with  their  lives,  and  they  are  not  going  to 
take  that  longer-term  focus  because  they  will  want  to  move  up  to 
the  next  step. 

And,  of  course,  under  the  current  climate  we  are  not  going  to  get 
a  better  quality  of  people  if  we  limit  their  terms.  We  can  see  this 
in  a  variety  of  ways.  We  have  term  limits  here  in  Washington. 
They  are  called  executive  political  appointees.  They  are  limited  in 
their  terms. 

They  don't  have  to  go  through  election  every  2  years;  they  don't 
have  to  spend  large  sums  of  money.  I  would  defy  anybody  to  make 
the  assertion  and  stand  behind  it  that  we  are  getting  a  higher 
quality  and  a  larger  pool  of  the  best  and  brightest  who  want  to 
serve  in  executive-appointed  positions  right  now. 

Indeed,  we  are  having  enormous  difficulty  finding  people.  One  of 
the  reasons  is  that  we  have  created  a  poison  climate  surrounding 
public  service.  And  I  believe  that  many,  not  all,  but  certainly  many 
of  the  proponents  of  term  limits  who  focus  on  throwing  the  bums 
out,  who  use  a  lot  of  bile  when  they  talk  about  those  who  are  in 
higher  office — and  frankly  many  Members  of  Congress  have  de- 
cicfed  that  it  serves  their  interest  to  cynically  bash  their  own  insti- 
tution and  its  Members  time  and  time  again  because  it  plays  to 
public  opinion — who  don't  bother  to  explain  what  the  Framers 
wanted  this  institution  to  be  or  why  things  happen,  contribute  to 
that,  have  poisoned  the  well  in  terms  of  getting  a  higher  quality 
of  person  to  run.  We  need  to  do  something  about  that. 

Part  of  it  is,  frankly,  that  we  have  now  created  a  web  of  laws  and 
regulations,  conflict  of  interest  rules  and  the  like,  which  make  it 
extremely  difficult  to  get  good  people  who  have  led  robust  lives  to 
come  to  Washington,  but  that  is  not  going  to  change  simply  with 
term  limits.  I  believe  it  is  going  to  be  made  worse. 

Will  we  get  more  deliberation?  I  do  not  believe  that  we  will  get 
more  deliberation.  People  will  have  no  interest  in  deliberating  if 
their  focus  is  as  short  term  as  it  is  likely  to  be. 

If  you  limit  the  terms  of  Members  of  Congress,  send  them  away 
after  only  a  few  years  without  limiting  the  terms  of  everybody  else 
who  knows  how  the  game  is  played  in  Washington,  and  this  would 
be  true  of  any  institution,  I  don't  know  how  you  could  possibly 
make  the  claim  that  Congress  would  be  stronger. 

You  are  going  to  have  a  group  of  people  revolving  in  and  out  who 
are  going  to  take  a  couple  of  years  to  find  out  where  the  men's  and 
ladies'  rooms  are.  You  are  going  to  have  a  large  group  of  perma- 
nent people  in  interest  groups,  in  think  tanks,  among  journalists, 
not  to  mention  among  staffs  and  in  the  bureaucracy,  who  will  know 
how  to  raise  issues,  how  to  kill  issues,  how  to  make  things  happen, 
how  to  keep  things  from  happening. 

It  is  going  to  be  extremely  difficult  if  everybody  who  comes  to 
this  process  is  new  and  has  to  figure  it  out.  That  is  true  of  any 
complex  institution. 
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I  mentioned  while  you  were  out,  Mr.  Inglis,  the  notion  of  a  law 
firm  like  the  one  that  you  mentioned  where  no  member  of  the  firm 
could  stay  for  more  than  6  years,  and  where  every  2  years  all  the 
members  of  the  firm  would  decide  who  the  partners  would  be  and 
who  would  share  in  it.  It  is  questionable  whether  that  would  result 
in  a  better,  more  reasoned  process  of  making  the  laws  and  servic- 
ing the  clients.  Everybody  would  be  interested  in  stabbing  the 
other  guys  in  the  back  so  they  could  move  forward  very  quickly, 
and  after  6  years  they  would  be  gone. 

That  is  not  the  kind  of  law  firm,  frankly,  I  would  want  represent- 
ing me.  I  would  want  a  law  firm  that  had  some  junior  people  who 
were  new  to  the  process  and  some  senior  people,  some  continuity, 
some  people  who  had  a  sense  of  what  was  going  on.  That  law  firm 
would  not  be  run,  I  suspect,  by  those  lawyers  who  were  just  there 
for  the  6  years  and  I  don't  think  that  the  Congress,  if  it  had  people 
who  were  limited  to  6  years  or  12  years,  would  be  run  in  the  same 
way,  either. 

One  other  point  here.  I  believe  that  term  limits  is  not  the  end 
in  any  event  of  a  lot  of  the  people  who  are  supporting  it.  If  we  end 
up  with  term  limits,  difficult  issues  like  NAFTA,  like  which  budget 
programs  to  cut  or  now  we  deal  with  the  health  care  program  are 
not  going  to  be  made  easier.  They  involve  differences  in  priorities 
and  postures  and  positions  of  people  all  across  the  country  who 
have  legitimate  points  of  view,  and  this  process  is  designed  to  try 
and  take  those  points  of  view  and  enlarge  upon  them  to  meet  a 
public  interest. 

People  are  not  going  to  be  satisfied  with  the  policy  outputs  any 
better.  Eventually  what  they  are  going  to  say,  and  probably  sooner 
rather  than  later,  is  that  they  want  a  plebiscitary  kind  of  democ- 
racy, they  are  not  getting  it  from  the  institutions,  so  why  don't  we 
just  forget  about  them  because  term  limits  hasn't  worked  out  and 
let's  go  to  the  next  stage. 

What  we  are  leading  ourselves  toward  within  the  next  couple  of 
years,  when  everybody  in  this  country  is  going  to  have  the  capabil- 
ity of  talking  back  to  their  television  sets  or  through  their  tele- 
phone lines  or  through  their  computers,  is  government  by  instanta- 
neous electronic  referendum  around  the  country.  We  are  moving  in 
a  direction,  by  bashing  the  institution  and  pushing  this  proposal  as 
well,  of  weakening  the  basic  governing  institutions,  the  republican 
form  of  democracy,  the  representative  kind  of  democracy  that  we 
have. 

The  solution  is  to  turn  in  other  directions  that  can  strengthen 
this  institution,  bring  back  a  more  deliberative  kind  of  democracy 
and  bring  a  level  of  competition  to  elections  that  won't  come  simply 
by  the  arbitrary  panacea  of  limiting  terms. 

Thank  you. 

[The  prepared  statement  of  Mr.  Ornstein  follows:] 
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Norman  J.  Ornstein 
American  Enterprise  Institute 

Testimony  Before 
House  Judiciary  Subcommittee  on 
Civil  and  Constitutional  Rights 

November  18,  1993 

There  can  be  no  question  that  the  idea  of  term  limits  has 
struck  a  chord  with  large  numbers  of  Americans,  connecting  with  the 
widespread  anger,  angst  and  antipathy  a  majority  of  voters  feel 
towards  politics  and  politicians.  The  polls  are  accurate,  as  are 
the  various  referendums  and  initiatives:  most  Americans  like  the 
idea  of  term  limits. 

Americans  in  large  majorities  also  like  the  idea  of  abolishing 
the  electoral  college.  They  like  the  idea  of  a  Constitutional 
Amendment  to  ban  flag  burning.  And,  as  various  surveys  have  shown 
over  the  years,  majorities  can  easily  be  found  to  repeal  various  of 
the  first  ten  amendments  to  the  Constitution  known  as  the  Bill  of 
Rights.  Not  many  proponents  of  term  limits  would  argue  that  all  of 
these  ideas —  abolishing  the  electoral  college,  banning  flag 
burning,  repealing  the  Bill  of  Rights —  would  make  good 
Constitutional  amendments.  Few  would  argue  that  the  support  of  the 
American  people  for  an  idea  is  itself  a  sufficient  condition  to 
pass  a  law  or  change  the  Constitution. 

The  Framers,  in  their  wisdom,  knew  that  permanent  changes  in 
the  Constitution  or  structure  of  government  could  not  and  should 
not  be  made  on  the  basis  of  popular  passions,  simple  majority 
sentiment,  or  partisan  judgments.  When  they  have  been,  as  with  the 
22nd  Amendment  that  limited  presidential  terms,  we  have  come  to 
regret  them. 
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Changes  in  the  basic  structure  of  government,  or  the  political 
and  Constitutional  rights  of  voters  or  office-holders,  can  and 
should  only  be  made  after  the  most  careful  of  judgments,  following 
a  lengthy  deliberative  process,  through  a  decision-making  mechanism 
that  makes  change  difficult  to  achieve.  That  is  the  amendment 
process  for  the  Constitution;  it  is  deliberately  difficult,  and  it 
is  the  appropriate  vehicle  for  discussion  of  term  limits  of  members 
of  Congress. 

It  is  my  judgment  that,  public  passion  and  opinion 
notwithstanding,  limiting  terms  of  any  public  officials  is  a 
misguided  idea,  one  that  almost  inevitably  provides  more 
unintended,  pernicious  consequences  than  intended,  positive  ones. 
I  believe  this  is  true  for  presidential  terms,  gubernatorial  terms, 
congressional  terms  or  any  others.  If  I  could  make  one  change  in 
the  Constitution  it  would  be  to  repeal  the  22nd  Amendment,  which 
has  created  a  generation  of  weak  second-term  presidents,  gripped  by 
dissension  and  overweening,  overt  ambition  within  their  own 
parties,  and  the  consequences  of  lame-duck  status  and  reputation  in 
the  system  as  a  whole. 

In  a  republican  form  of  democracy,  politics  is  an  essential 
driving  force  built  into  the  genetic  code  of  the  system.  It  is  not 
something  to  be  avoided,  neutered,  countered  or  eradicated.  The 
process  of  election  and  reelection,  and  the  drive  for  reelection, 
are  essentials;  the  need  is  to  channel  them  in  a  positive  way.  the 
Framers  recognized  this.  They  did  not  try  to  eliminate  ambition 
from  the  political  system,  but  to  transform  it  into  a  positive 
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force.  They  rejected  the  idea  of  arbitrarily  limiting  the  service 
of  individuals  in  public  office.  Frequent  elections,  checks  and 
balances,  the  separation  of  powers,  were  all  elements  of  their 
design  to  channel  the  ambition  of  politicians  appropriately. 

George  F.  Will,  a  born-again  Constitutional  radical,  and  other 
advocates  of  term  limits,  argue  that  the  times  are  different;  the 
virus  of  professionalism  has  created  an  army  of  careerists  in 
Congress  who  have  lost  their  backbones  because  all  they  can  focus 
on  is  reelection,  and  who  have  unnecessarily  complicated  government 
to  make  their  expertise  and  seniority  more  valuable. 

The  notion  that  career ism  erodes  backbone,  or  that  term  limits 
would  provide  a  robust  injection  of  courage,  is  almost  laughable. 
A  few  weeks  ago,  Will  wrote  a  pro-NAFTA,  pro-term  limits  column. 
He  argued  that  NAFTA  would  have  been  a  clear  and  easy  winner  if 
term  limits  were  in  effect,  because  then  members,  freed  from 
reelection  pressure  and  careerist  mentality,  would  vote  the 
national  interest.  He  made  the  case  that  the  senior  members  were 
the  villains,  deserting  the  pro-NAFTA  side  under  interest-group 
pressure.  Of  course,  the  opposite  was  true.  Most  senior  members 
in  both  parties  saw  clearly  the  long-term  interest  of  the  country 
and  provided  the  core  support  for  NAFTA.  It  was  nervous  and  weak 
junior  members,  most  of  whom  support  term  limits  and  have  pledged 
to  limit  their  own  terms,  who  deserted  NAFTA  with  the  first  burp 
from  Ross  Perot. 

Consider  the  case  of  Rick  Santorum  of  Pennsylvania,  who  showed 
the  future  under  term  limits.   Santorum  is  running  for  the  Senate 
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after  only  two  terms  in  the  House —  a  pattern  that  will  become  only 
too  typical  if  House  members  are  limited  to  six,  eight  or  twelve 
years.  Focused  on  his  own  ambition  and  a  statewide  electorate,  he 
deserted  his  party  leaders  and  a  majority  of  his  own  party  to  vote 
against  NAFTA.  Columnist  Paul  Gigot  explained  Santorum's  position 
this  way:  "He's  afraid  that  a  'yes*  vote  would  doom  his  1994 
chances  against  Harris  Wofford."  So  much  for  principle  over 
politics  under  term  limits. 

Has  careerism  made  government  more  complicated?  Perhaps —  but 
the  major  reason  government  is  complicated  is  the  dizzying  pace  and 
complexity  of  the  world  economy,  the  nature  of  governance  in  a  $6 
trillion  domestic  economy,  and  the  difficulty  of  coping  with  social 
forces  in  an  urban  society  of  250  million  people. 

Does  anyone  really  believe  that  immigration  laws, 
environmental  regulations,  trade  rules,  budget  decisions,  health 
policy,  crime  control  and  financial  market  regulation  are  complex 
because  professional  lawmakers  conspire  to  make  them  so  for  their 
own  advantage?  They  are  complex  because  the  world  and  society, 
and  the  huge  number  of  interests  in  them,  require  a  complex  and 
difficult  balance  when  making  policy.  If  we  had  amateurs  writing 
Medicare  provisions,  drafting  laws  for  food  and  drug  inspection  or 
deciding  clean  air  provisions,  it  might  mean  simpler  laws.  But 
that  would  mean  not  better  governance  but  clumsier  governance,  with 
more  likelihood  of  fouling  up  the  economy,  inadvertently  shafting 
some  legitimate  interest,  and  creating  more,  not  fewer,  openings 
for  sharks  to  fleece  the  system  by  finding  or  creating  loopholes. 
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Chances  are  that  if  the  legislature  consisted  of  junior 
amateurs,  the  real  policy  decisions  and  the  oversight  of  financial 
markets  and  international  affairs  would  be  taken  over  from  an 
overwhelmed  and  inexperienced  Congress  out  of  its  league,  and  made 
instead  by  seasoned  bureaucrats,  presidential  appointees,  judges 
and  the  crafty  and  experienced  people  now  being  regulated —  those 
we  sometimes  call  the  "special  interests." 

Weaken  the  legislature  by  taking  away  its  expertise  and 
experience,  and  we  strengthen  the  other  arms  of  government  who  now 
compete  with  Congress,  along  with  the  various  experienced  interests 
in  Washington.  Some  may  discount  that  assertion,  or  favor  that 
approach —  but  I  see  no  reason  to  expect  more  enlightened,  less 
corrupting  policy  with  an  unchecked  executive  branch  or  a  newly 
unleashed  judiciary  taking  over,  or  by  weakening  Congress' 
oversight  over  Wall  Street,  auto  makers,  chemical  companies,  meat 
and  poultry  producers,  drug  manufacturers,  or  other  forces  in  the 
private  sector. 

I  am  not  surprised  that  most  "special  interests"  oppose  term 
limits;  they  have  invested  a  lot  in  learning  how  to  take  advantage 
of  the  current  system,  and  any  change  would  involve  heavy 
transition  costs.  Special  interests  are  short-term-oriented  too. 
But  I  have  absolutely  no  doubt  that,  before  long,  the  interests 
would  have  more  leverage,  not  less,  over  a  Congress  consisting  of 
inexperienced  newcomers. 

One  rejoinder  to  that  argument  is  that  we  will  get  enlightened 
amateurs  with  term  limits —  noble  and  seasoned  citizen-legislators 
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who  leave  their  top  careers  in  commerce,  industry  and  the 
professions  not  for  political  ambition  but  to  spend  a  few  years  in 
Washington  before  returning  to  their  homes  and  jobs.  Well,  look  at 
what  it  takes  to  run  for  office  in  a  congressional  district  with 
550,000  people  in  the  modern  telecommunications  age,  through 
primaries  and  general  elections.  Look  at  the  web  of  conflict-of- 
interest  and  disclosure  requirements.  Look  at  the  adversarial 
press.  Look  at  the  costs  of  uprooting  one's  family  and  living  the 
nomadic,  two  household  existence  built  into  Congress. 

Are  we  really  going  to  have  a  surge  in  the  quality  of 
candidates?  Look  for  comparison  to  the  top  political  appointments 
for  the  executive  branch,  which  are  term-limited,  prestigious 
opportunities  for  enlightened  service  in  Washington  without  the 
costs  of  elective  office.  We  have  no  surplus  of  high-quality 
people  clamoring  for  these  posts —  instead  we  have  increasing 
difficulty  getting  and  keeping  anybody  of  quality.  The  "throw-the- 
bums-out"  mentality  and  take-no-prisoners  rhetoric  of  many  term 
limits  proponents,  much  of  it  designed  to  maximize  direct  mail 
receipts,  has  made  the  task  of  encouraging  quality  people  to  spend 
some  time  in  public  service  infinitely  more  difficult.  When  they 
do,  a  small  proportion  go  back  home  after  their  service.  But  many 
more,  having  uprooted  their  families  and  moved  to  Washington,  stay 
by  seeking  out  and  securing  other  positions  after  their  time  in 
government  service  end. 

Wouldn't  it  be  worth  it  if  we  could  check  the  arrogance  and 
ambition  of  the  current  class  of  career  politicians?   Maybe  it 
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would —  but  term  limits  won't  have  that  effect.  Instead,  they  will 
bring  with  them  even  more  corrupting  ambition.  People  willing  to 
suffer  the  upheaval  of  running  for  Congress  and  coming  to 
Washington  will  be  just  as  ambitious  as  those  here  now —  but  they 
will  channel  their  ambitions  in  different  ways. 

Congressional  service  will  be  a  steppingstone  to  the  next 
post,  not  a  place  to  serve  in  and  of  itself.  Instead  of  making  any 
commitment  to  their  institutions  or  to  long-term  policy,  term- 
limited  members  will  start  on  day  one  thinking  about  the  next  step. 
They  will  be  running  for  the  Senate,  like  Rick  Santorum,  from  the 
time  they  enter  the  House,  or  cozying  up  to  lawyers  and  lobbyists 
to  prepare  for  the  next  stage  of  their  careers. 

The  experience  of  governors  may  be  instructive  here;  consider 
the  case  of  Virginia.  Virginia  limits  its  governors  to  one  term. 
So  Virginia  governors  should  represent  the  epitome  of  totally 
dedicated,  non-political  public  service,  with  wholly  single-minded 
attention  to  the  needs  of  the  citizens  of  Virginia.  Now  consider 
Doug  Wilder.  From  the  day  he  entered  office  in  Richmond,  he  was 
running  for  president —  he  saw  his  one  term  as  the  springboard  to 
his  next  office.  When  that  did  not  work  (after  he  had  spent  most 
of  his  first  year  and  more  outside  the  state,)  he  returned  to 
Richmond —  to  devote  himself  not  to  governance  but  to  his  run  for 
the  Senate  against  Chuck  Robb  when  his  one  gubernatorial  term  ends. 

Doug  Wilder  should  not  be  singled  out  for  criticism;  his 
example  is  instructive  because  it  is  typical,  not  unique.  To  win 
election  to  the  state  house  in  Virginia  requires  drive,  dedication 
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and,  yes,  ambition.  It  would  be  folly  to  imagine  that  any 
arbitrary  limit  on  terms  to  one  office  would  eradicate  or  reduce 
that  ambition.  Instead,  a  rigid  term  limit  tends  to  channel  the 
ambition  in  the  wrong  ways,  forcing  lawmakers  or  executives  to 
consider  prematurely  their  next  steps,  and  elevatina  the  short-term 
over  the  long  view. 

As  for  policy,  if  you  are  limited  in  your  service,  your 
incentive  to  build  long-term  policy  will  be  gone;  instead,  you 
might  as  well  hit  and  run,  do  something  splashy  for  effect  now — 
including  spending  more,  not  fewer,  federal  dollars —  and  let  your 
successors  clean  up  the  mess  when  you've  moved  on  up  the  ladder. 

To  be  sure,  there  are  serious  problems  now  in  governance  and 

standards  for  politicians.  There  are  ways  to  solve  those  problems, 

through  campaign  finance  reform,  disclosure,  stiff  enforcement  of 

ethical  standards,  and  good  old-fashioned  political  leadership. 

Dramatic  and  irreversible  constitutional  change  is  not  the  answer. 

We  tried  that  with  term  limits  on  the  presidency —  and  they  have 

failed  miserably  as  a  way  to  bring  more  competition  to  presidential 

elections,  or  bolder  leadership  to  the  White  House.   Did  we  get 

presidential  leadership  on  the  deficit  from  the  term-limited  Ronald 

Reagan?   Did  we  get  more  and  better  leadership  from  him  in  his 

second  term,  when  he  was  freed  from  the  shackles  of  reelection? 

The  answer  is  clearly  no.  Instead  of  seeking  a  nonexistent  panacea 

and  moving  to  limit  the  terms  of  lawmakers,  we  should  devote  our 

efforts  to  repealing  the  22nd  Amendment  to  the  Constitution,  and  to 

removing  the  term  limits  that  now  exist  for  governors —  and  rolling 

up  our  sleeves  to  accomplish  the  reforms  that  would  make  a  positive 

8 
difference. 
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Mr.  Hyde.  Thank  you  very  much,  Mr.  Ornstein. 
Our  last  witness  is  Prof.  Mark  Petracca  of  the  Department  of 
Politics  and  Society,  University  of  California  at  Irvine,  Irvine,  CA. 
Professor  Petracca. 

STATEMENT  OF  MARK  PETRACCA,  PH.D.,  ASSOCIATE  PROFES- 
SOR, DEPARTMENT  OF  POLITICS  AND  SOCIETY,  UNIVERSITY 
OF  CALIFORNIA,  IRVINE 

Mr.  Petracca.  Thank  you  very  much,  Mr.  Hyde,  Mr.  Chairman 
and  other  members  of  the  committee. 

It  is  a  pleasure  and  an  honor  to  be  with  you  here  this  morning 
from  California,  a  State  that  I  believe  does  have  a  State  legislature 
working  quite  well  under  proposition  140,  contrary  to  impressions 
by  those  that  spend  most  of  their  time  in  the  beltway. 

It  is  a  pleasure  to  be  with  you  to  testify  at  the  first  hearings  in 
15  years  on  the  merits  of  term  limitation  for  Members  of  Congress. 

Fifteen  years  ago  I  was  a  first-year  graduate  student  at  the  Uni- 
versity of  Chicago  when  the  Senate  was  holding  hearings  on  term 
limits,  and  Mr.  Mann  and  Mr.  Ornstein  were  here  testifying 
against  term  limits  then.  I  am  glad  that  you  waited  15  years  for 
me  to  grow  up. 

Let  me  assure  you  that  it  is  not  unusual  for  members  of  my  pro- 
fession, even  distinguished  members,  to  be  wrong  for  a  long  time 
about  a  matter  of  great  consequence.  Mann  and  Ornstein  were 
wrong  15  years  ago.  It  is  good  to  see  that  they  remain  consistent. 

Term  limitation  is  undoubtedly  the  20th  century's  most  popular 
institutional  reform,  as  evidenced  by  both  election  results  and  opin- 
ion polls.  The  "term  limitation  express,"  as  I  have  called  it,  will 
continue  to  barrel  across  the  country,  especially  in  those  States 
where  citizens  have  the  power  through  initiative  to  pass  legislation 
and  amend  State  constitutions. 

By  1996,  I  believe,  if  not  sooner,  every  State  with  the  initiative 
power  will  have  adopted  term  limits  for  State  and  Federal  legisla- 
tors. However,  close  to  one-half  of  the  States  in  the  Union  do  not 
give  citizens  the  initiative  power,  and  as  a  result  of  this  the  restric- 
tion on  that  power,  along  with  the  desire  for  uniformity,  it  seems 
to  me,  commend  consideration  of  a  constitutional  amendment  to 
limit  congressional  terms. 

If  term  limitation  was  a  bad  idea,  neither  election  victories,  and 
here  I  agree  with  Mr.  Ornstein,  nor  a  high  level  of  public  support, 
would  persuade  me  to  endorse  it.  However,  I  do  endorse  it  for 
Members  of  Congress  on  the  basis  of  republican — that  is  small 
"r" — republican  principles,  and  as  an  appropriate  antidote  to  the 
professionalization  of  political  representation  in  Congress. 

Permit  me  to  say  a  word  about  each.  The  principle  of  rotation  in 
office,  the  historical  antecedent  to  modern  term  limitation,  is  based 
on  the  simple  but  Aristotelian  observation  that  democratic  citizen- 
ship is  possible  only  where  there  is  a  reciprocity  of  ruling  and  being 
ruled  by  turn,  thus  for  representative  democracy  to  flourish,  there 
must  be  significant  rotation  in  office.  The  power  of  incumbency  and 
the  desire  of  many  elected  officials,  however,  to  pursue  lifelong  ca- 
reers as  professional  legislators  make  significant  rotation  nearly 
impossible. 
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Promoted  by  Aristotle  and  Cicero,  practiced  in  ancient  Athens 
and  Rome  along  with  the  renaissance  city-states  of  Florence  and 
Venice,  rotation  in  office  was  widely  praised  as  an  essential  feature 
of  republican,  small  "r,"  republican  political  design  by  a  wide  array 
of  English  writers  during  the  17th  and  18th  centuries,  most  promi- 
nently James  Harrington,  William  Blackstone,  William  Godwin, 
Walter  Moyle,  Algernon  Sidney,  James  Burgh,  and  John  Tren- 
chard,  just  to  mention  a  few. 

In  the  new  world,  our  world,  of  the  18th  century,  the  rotative 
principle  appeared  as  a  characteristic  of  legislative  institutions,  in 
many  charters,  treaties,  and  constitutions.  Prominent  examples  in 
this  country  included  the  New  England  Confederation  of  1643, 
where  there  was  rotation  practiced;  William  Penn's  Frame  of  Gov- 
ernment of  1682;  the  Pennsylvania  Constitution  of  1776;  the  bills 
of  rights  accompanying  six  of  the  new  State  constitutions  adopted 
in  this  country  from  1776  to  1780;  and  of  course  the  Articles  of 
Confederation. 

To  argue  as  opponents  have  that  term  limitations  are  undemo- 
cratic and  unAmerican  is  plain  silliness.  Rotation  in  office  is  a 
practical  principle  of  representative  government  and  republican  po- 
litical design  is  deeply  rooted  in  the  American  political  tradition. 

Drawing  on  this  rich  heritage,  the  principle  of  rotation  in  office 
was  considered  an  essential  component  of  republican  government 
by  a  diverse  group  of  American  revolutionaries,  people  who  on 
many  other  issues  disagreed  fundamentally,  but  agreed  on  this: 
Thomas  Paine,  John  Adams,  Thomas  Jefferson,  Benjamin  Franklin, 
George  Mason,  Melcanton  Smith,  James  Madison,  and  George 
Washington. 

Three  advantages  historically  were  assigned  to  the  principle  of 
rotation:  One,  it  served  to  check  the  abuse  of  public  power;  two,  it 
increases  the  opportunity  for  citizens  to  serve  in  public  office;  and, 
three,  it  enhances  the  overall  quality  of  political  representation. 

"The  truth  is,"  said  a  committee  of  Congress  in  1782,  "the  secu- 
rity intended  to  the  general  liberty  in  the  Confederation  consists  in 
the  frequent  election  and  in  the  rotation  of  the  Members  of  Con- 
gress, by  which  there  is  a  constant  and  effective  check  upon  them. 
This  is  the  security  which  the  people  in  every  State  enjoy  against 
the  usurpations  of  their  internal  government  and  it  is  the  true 
source  of  security,  the  true  source  of  security  in  a  representative 
republic."  Three  Members  of  Congress  wrote  this — Thomas  Fitz- 
simmons  of  Pennsylvania,  James  Madison  of  Virginia,  and  Alexan- 
der Hamilton  of  New  York. 

Ironically,  Hamilton  is  one  of  the  only  people  who  later  on 
changed  his  mind  and  spoke  out  in  opposition  to  rotation. 

Question:  If  rotation  was  such  a  popular  and  widely  accepted  po- 
litical principle,  why  was  it  omitted  from  the  Constitution,  espe- 
cially since  it  was  presented  in  Edmund  Randolph's  Virginia  Plan? 
The  record  indicates  that  only  a  small  number  of  delegates  actively 
opposed  the  principle  of  rotation,  in  either  the  constitutional  con- 
vention or  subsequent  State  ratification  conventions,  notably  Ham- 
ilton, Robert  Livingston,  and  Roger  Sherman. 

The  requirement  for  rotation,  however,  was  not  recommended  by 
the  Convention's  Committee  of  Detail  for  three  reasons,  and  herein 
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provides  the  answer  to  the  question  that  both  Mr.  Mann  and  Mr. 
Ornstein  have  raised,  "Why  not  in  the  Constitution?" 

One,  the  requirement  of  rotation  had  been  difficult  to  enforce 
during  the  fragile  period  of  national  government  under  the  Articles 
of  Confederation;  two,  delegates  thought  mandatory  rotation  unnec- 
essary given  short  terms,  trie  doctrine  of  instruction,  and  the  other 
checks  built  into  the  Constitution;  three,  the  prevalent  practice  of 
voluntary  rotation  in  many  States  persuaded  delegates  that  rota- 
tion in  office  would  be  the  norm  in  the  new  national  government 
with  or  without  a  requirement  in  the  Constitution. 

And  you  know  what?  Throughout  the  19th  century,  they  were 
right.  People  went  home  pretty  quickly.  The  average  turnover  in 
the  Congress  during  that  time  period  averaged  between  40  and  50 
percent  every  other  year,  and  few  officials  served  more  than  one  to 
two  terms.  Through  the  end  of  the  19th  century,  it  was  rare  for 
there  to  be  careerists  in  Congress. 

There  are  reasonable  and  strong  arguments,  however,  on  both 
sides  of  the  term  limitation  debate,  some  philosophical  and  others 
which  are  amenable  to  empirical  verification.  There  are  also,  to  be 
fair,  in  my  view  a  number  of  wrong  reasons  for  supporting  term 
limits,  which  in  the  interest  of  time,  I  will  not  review. 

I  endorse  term  limits,  however,  primarily  as  an  antidote  for  the 
professionalization  of  legislative  politics.  Whereas  representative 
government  aspires  to  maintain  a  proximity  of  sympathy  and  inter- 
est between  representative  and  represented,  professionalism,  while 
it  may  be  important  for  brain  surgeons,  because  it  creates  author- 
ity, autonomy  and  hierarchy,  distances  the  expert  from  the  client. 

You  want  a  professional  lawyer,  nurse,  physician,  accountant  and 
social  scientist.  However,  the  qualities  and  characteristics  associ- 
ated with  being  a  professional  legislator  run  counter,  I  would 
argue,  to  the  supposed  goals  of  representative  democracy. 

It  is  a  special  case  in  which  professionalism  does  not  apply  and 
is,  in  fact,  dangerous.  Professionalization  encourages  an  independ- 
ence of  ambition,  judgment  and  behavior  that  is  squarely  at  odds 
with  the  inherently  dependent  nature  of  representative  govern- 
ment. 

For  representation  to  resolve  this  paradox,  representatives  can- 
not become  experts  and  constituents  cannot  be  treated  as  clients  or 
patients,  yet  these  are  precisely  the  new  roles  in  which  representa- 
tive and  represented  are  cast  by  the  professionalization  of  legisla- 
tive politics  in  America.  It  is  of  course  the  professionalization  of 
legislative  politics  in  America  which  is  the  target,  at  least  in  my 
point  of  view,  of  the  modern  congressional  term-limitation  move- 
ment. 

Not  since  States  acted  unilaterally  to  begin  directly  electing  their 
U.S.  Senators  at  the  turn  of  the  century,  a  movement  which  cul- 
minated in  the  adoption  of  the  17th  amendment  in  1913,  has  there 
been  as  much  active  grassroots  activity  from  coast  to  coast  directed 
at  institutional  and  constitutional  reform. 

It  took  almost  20  years  to  move  the  Senate,  starting  from  1894 
in  Oregon,  to  eventual  hearings  and  submission  of  an  amendment 
for  ratification  in  1912  to  the  States  which  was  quickly  ratified;  the 
term-limitation  movement  in  its  current  vista  is  only  3  years  old, 
SV2  years  old. 
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I  am  optimistic,  if  not  completely  confident,  that  today's  hearings 
will  be  the  start  of  a  national  dialog,  as  you  promised,  the  start  of 
a  national  debate,  and  most  importantly,  a  debate  precisely  for  the 
reasons  that  Mr.  Mann  has  suggested,  one  led  by  Congress  on  the 
wisdom  of  congressional  term  limitation. 

The  American  people  have  gone  just  about  as  far  as  they  can  to 
bring  about  a  constitutional  amendment  to  limit  congressional 
terms.  Their  efforts  on  behalf  of  term  limitation,  in  my  estimation, 
has  earned  them  a  full  and  open  hearing  by  both  Chambers  of  Con- 
gress, full  consideration  of  amendments  already  introduced  before 
this  body  to  limit  congressional  terms,  and  a  rollcall  vote,  up  or 
down,  on  the  best  amendment  promoting  the  principle  of  rotation 
in  office  that  this  body  can  design. 

The  time  has  come  for  Congress  to  take  the  lead  in  considering 
a  constitutional  amendment  to  limit  terms  for  Members  of  both 
Houses,  though  I  believe  States  have  the  authority  on  their  own  to 
do  so.  It  is  a  question,  of  course,  on  which  there  is  divided  scholarly 
opinion.  I  think  it  would  be  better  for  the  Nation  if  there  was  a 
uniform  and  universal  application  of  the  rotative  principle  on  Mem- 
bers of  Congress,  and  I  urge  you  to  take  this  deliberative  challenge 
in  earnest  during  your  coming  legislative  session. 

Thank  you  so  much. 

[The  prepared  statement  of  Mr.  Petracca  follows:] 
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1.  My  name  is  Mark  P.  Petracca.  I  an  an  Assoc  lata  Profsssor 
of  Political  Science  at  ths  University  of  California,  Irvins  and 
have  also  been  a  faculty  member  at  ths  University  of  Chicago, 
Amherst  College,  and  Beijing  University  (PRC) .  I  hold  an  A.B.  in 
government  from  Cornell  University  (1977)  and  an  A.N.  (1979)  and 
PhD.    (1986)   in  political  science  from  the  University  of  Chicago. 

2.  It  is  an  honor  to  bs  here  this  morning  to  testify  at  ths 
first  hearings  in  15  years  on  the  merits  of  term  limitation  for 
members  of  Congress.  With  your  permission  Z  have  attached  a 
bibliography  of  my  published  research  on  the  principle  of  rotation 
in  off ioe  and  term  limitation  along  with  a  few  seleoted  articles 
for  your  consideration  [see  Exhibit  #1]. 

3.  Term  limitation  is  undoubtedly  the  20th  century's  most 
popular  institutional  reform  as  svidenced  by  both  election  results 
and  opinion  polls.  Fifteen  states  have  passed  initiatives  limiting 
terms  for  federal  legislators,  including  California,  and  sixteen 
have  passed  initiatives  limiting  terms  for  state  legislators,  most 
recently  in  Maine.  Countless  municipalities,  including  Los  Angeles 
and  Hew  York  City,  have  also  adopted  term  limits  for  local  alsctsd 
officials.  [In  1992  term  limits  outpollsd  Bill  Clinton  in  the  14 
states  where  initiatives  ware  on  the  ballot  and  more  people  voted 
for  term  Units  than  for  Ross  Perot  nationwide.]  [See  A13  and 
A15.] 

4.  Opinion  polls  tell  a  similar  story.  A  Wall  Street 
Journal  /NBC  poll  in  April  of  1992  showed  SO  percent  of  Americans 
favor  a  limit  on  congressional  tanas.  In  May  of  1993  rabritio, 
McLaughlin  &  Associates  found  a  76  percent  approval  rating  for 
congressional  term  limits.  Regardless  of  party,  race,  ethnicity, 
income,  gender,  or  geographical  location  the  vast  majority  of 
Americans  support  term  limits   [Sss  B91]. 

5.  The  term  limitation  express,  as  I've  called  it,  will 
continue  to  barrel  across  ths  country,  especially  in  those  statss 
where  citizens  have  the  power  through  initiative  to  paes 
legislation  and  amend  state  constitutions.  By  1996,  if  not  soonsr, 
every  state  with  the  initiative  power  will  have  adopted  term  limits 
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for  atat«  and  federal  legislator*.  However,  oloaa  to  one-half  of 
tha  atataa  in  the  union  do  not  give  oitiiana  tha  initiativa  povar 
[8aa  AiB).  Thia  raatrlotion  on  tha  initiativa  povar  along  with  a 
daaira  for  uniformity,  command  oonaidaration  of  a  constitutional 
amendment  to  limit  oongraaaional  tarma. 

6.  Zf  tars  limitation  was  a  bad  idaa  neither  election 
vlctoriea  nor  a  high  level  of  public  support  would  perauade  me  to 
endorse  it.  I  endoraa  term  limitation  for  members  of  Congreas  on 
tha  basis  of  republican  principlaa  and  aa  an  appropriate  antltdota 
to  the  professionalization  of  political  representation  in  Congress. 
Permit  me  to  say  a  word  about  each. 

7.  Tha  principle  of  rotation  in  office,  hiatorical  antecedent 
of  modern  term  limitation,  is  based  upon  the  simple,  but  profound 
Aristotelian  observation  that  democratic  citicenehip  ia  possible 
only  where  there  ia  reciprocity  of  ruling  and  being  ruled  by  turn." 
Thus,  for  representative  democracy  to  flourish  there  must  be 
significant  rotation  In  office.  The  power  of  Incumbency  and  the 
deBire   of   many   elected    officials   to   pursus    lifelong    careers   aa 

?rofeflsional      legislators      make      significant      rotation      nearly 
mpossible   [See  A2;  A4;   A5  and  Exhibit  2]. 

8.  Promoted  by  Aristotle  and  Cicero,  practiced  in  ancient 
Athena  and  Rome  along  with  the  Renaissance  city-states  of  Florence 
and  Venice,  rotation  In  office  was  highly  praised  aa  an  essential 
feature  of  republican  political  design  by  a  wide  array  of  Engliah 
writers  during  the  17th  and  18th  centuries,  most  prominently,  James 
Harrington,  William  Blackatone,  William  Godwin,  Walter  Koyle, 
Algernon  Sidney,  Henry  Neville,  Jamea  Burgh,  and  John  Trenchard 
among  othera   [See  Exhibit  2]. 

9.  In  the  "new  world"  of  the  18th  century,  the  rotative 
principle  appeared  aa  a  characteristic  of  legislative  and 
deliberative  institutions  in  many  colonial,  revolutionary,  and 
post-revolutionary  charters,  treatiaa,  and  constitutions. 
Prominent  examples  Included  the  "New  England  Confederation  of 
1643,"  William  Perm's  "Frame  of  Government"  of  1682  (Art.  Ill),  the 
Pennsylvania  Constitution  of  1776,  the  billa  of  rights  accompanying 
six  of  the  new  state  constitutions  adopted  from  1776-1780 
[Virginia,  1776,  Sec.  3;  Pennsylvania,  1776,  Art.  19  t  11; 
Delaware,  1776,  Art.  4;  Hew  York,  1777,  Art.  11;  South  Carolina, 
1778,  Art.  9;  and  Massachusetts,  1780,  Art.  VTII]  ,  and  tha 
Articles  of  Confederation  (1781)  [See  Exhibit  2;  also  A4;  A16;  and 
A17). 

10.  Contrary  to  the  peraiatant  assertion  of  term  limit 
opponents,  there  is  nothing  anti-democratic  or  un-American  about 
term  limitation. 

11.  Drawing  on  thia  rich  heritage,  the  principle  of  rotation 
in    office    was    considered    an    eaaantlel    component    of    republican 
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government  by  a  diverse  group  of  American  revolutionariee  and 
constitutional  framera,  moat  prominently  Thomas  Paine,  John  Adaaa, 
Thomas  Jefferson,  Bsnjaain  Franklin,  Sllbridga  Garry,  George  Mason, 
Ma leant on  Smith,  Jamea  Madison,  and  George  Washington. 

12.  Thraa  main  advantages  hava  baan  attributad  to  tha 
prlnolpla  of  rotation  in  offioa  throughout  tha  historical 
davalopaant  of  democratic  thaory  and  tha  dasign  of  rapublican 

?overnment.  Rotation  sarvas  to  chacX  tha  abusa  of  public  povar, 
ncraaaa  tha  opportunity  for  citisana  to  serve  in  public  offica, 
and  anhanca  tha  ovar-all  quality  of  political  rapraaantation. 
Thasa  advantagas  vara  vail  undaratood  and  graatly  appreciated  by 
America's  revolutionaries  and  constitutional  framera  [See  Exhibit 
3  and  Al;  A4;  and  AS]. 

13.  "Tha  truth  is,"  said  a  Committee  of  Congress  in  1762,  "the 
security  intended  to  tha  general  liberty  in  the  Confederation 
consists  in  the  frequent  election  and  in  the  rotation  of  tha 
members  of  Congreaa,  by  which  there  la  a  constant  and  affective 
check  upon  them.  This  is  tha  security  which  ths  people  in  every 
state  enjoy  against  the  usurpations  of  their  internal  government 
and  it  is  the  true  source  of  security  in  a  representative 
republic."  To  repeat:  "Rotation  of  the  members  of  Congress,  [is] 
.  .  .  the  true  source  of  security  in  a  representative  republic." 
Three  members  of  Congress  wrote  this:  Thomas  FitEsimraons  of 
Pennsylvania,  Jamas  Madison  of  Virginia,  and  Alexander  Hamilton  of 
New  York.  Ironically,  Hamilton  vould  later  criticise  the  principle 
of  rotation  in  response  to  the  Anti-Federalists  vho  strongly 
objected  to  the  absence  of  rotation  in  the  propossd  Constitution 
(See  A12). 

14.  Question:  If  rotation  vas  such  a  popular  and  videly 
accepted  political  principle,  vhy  then  vas  it  omitted  from  the 
Constitution?  After-all,  a  requirement  for  rotation  vas  contained 
in  the  "Virginia  Plan"  aubmltted  by  Edmund  Randolph.  In  deciding 
not  to  include  a  requirement  for  rotation  in  the  nev  conatitution, 
delegates  to  ths  Constitutional  Convention  in  1787  did  not  reject 
the  principle  or  importance  of  rotation  in  offica.  Tha  record 
indicatea  that  only  a  small  number  of  delegates  to  the 
Constitutional  Convention  and  subsequent  atate  ratification 
conventiona,  such  as  Alexander  Hamilton,  Robert  Livingston,  and 
Roger  Sherman,  expressed  opposition  to  ths  rotative  principle. 

15.  Nevertheless,  the  requirement  for  rotation  vaa  not 
recommended  by  the  Convention's  Committee  of  Detail  for  thraa  major 
reaaona : 

16.  (1)  Tha  requirement  of  rotation  had  been  difficult  to 
enforce  during  the  fragile  period  of  national  government  under  the 
Artie  lea  of  Confederation; 

17.  (2)  Delegatea  thought  mandatory  rotation  unnecessary  given 
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short  terms,  ths  doctrino  of  instruotion,  and  the  other  oheoKs 
built  into  the  Constitutions,  suoh  as  tho  ssparstion  of  povsr  and 
fadoralisa;  and 

18.  (3)  Ths  pravalant  practiea  of  voluntary  rotation  in  many 
states  persuaded  delegates  that  rotation  in  office  would  be  the 
norm  in  the  new  national  government,  with  or  without  a 
constitutional  requirement  [See  Exhibit  2  and  A4). 

19.  The  Constitutional  Pramers  were  prescient  when  it  csme  to 
predicting  the  extent  to  which  the  norm  of  voluntary  rotation  would 
be  practised  by  national  officeholders.  Throughout  most  of  the 
19th  century,  voluntary  rotation  in  office  was  the  prevailing  norm 
and  standard  for  behavior  for  national  legislators— even  those 
luminaries  whose  aggregated  service  in  national  government  was 
quite  lengthy,  euch  as  John  Calhoun,  Daniel  Webster,  and  Henry 
Clay. 

20.  Through  the  end  of  the  19th  century  it  was  rare  for  the 
percentage  of  first-term  members  serving  in  the  House  of 
Representatives  to  be  lower  than  40  to  45  percent  and  House  members 
rarely  served  more  than  two  terms.  This  stands  in  sharp  contrast 
to  the  contemporary  turnover  rates  in  both  branchea  of  Congress 
[See  Exhibit  3]. 

21.  Moreover,  support  for  rotation  in  America  was  not  limited 
to  the  period  proceeding  ratification  of  the  Constitution.  It 
continued  throughout  most  of  the  19th  century  from  the  practices  of 
Presidents  Washington,  Jefferson,  and  Monroe  to  those  of  Presidents 
Jackson  and  Lincoln  along  with  a  great  many  members  of  Congress. 

22.  Rotation  in  office  came  into  dierepute  during  the  end  of 
the  19th  century  because  of  its  expansion  to  administrative  offices 
and  association  with  the  much  reviled  "spoils  system."  Not 
coincidental ly,  decline  in  support  for  the  principle  of  rotation  in 
office  coincided  with  the  institutionalization  and 
professionalization  of  the  Houss  of  Representatives. 

23.  America's  constitutional  framers  did  not  and  could  not 
have  foreseen  the  changes  which  have  occurred  in  Congress  sines  the 
late  19th  century.  Term  limitation  for  membere  of  Congress  would 
reassert  a  fundamental  right  of  citizenship  and  reeetablieh  one  of 
the  primary  etructural  features  of  republican  government  intended 
by  America' e  constitutionsl  founders. 

24.  There  are  reasonable  and  etrong  arguments  on  both  sides  of 
the  term  limitation  debate— some  philosophical  [see  A16  as  Exhibit 
4]  and  others  which  are  amenable  to  empirical  verification.  There 
are  aleo,  in  my  opinion,  a  number  of  wrong  reasons  for  supporting 
term  limits. 

25.  Anger  and  revenge  are  poor  motivations  for  constitutional 
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reform.  Term  limitation  is  not  the  "silver  bullet"  to  remedy  all 
that  alia  tha  polity  nor  will  it  naoaaaarlly  produoa  mora 
Republioan-oontrolled  legislatures.  Finally,  term  limitation  alona 
will  not  lovar  tha  federal  defioit  or  produoa  a  smaller  fadaral 
government.  Policy-making  undar  tara  limits  vill  ba  different,  I 
balieva  in  a  profoundly  banafioial  way,  but  not  naoaaaarlly  in  tha 
diraction  of  a  laaa  axpanalva  government. 

26.  Z  andoraa  tarm  limitation  primarily  as  an  antidota  to  tha 
professional! * at ion  of  legislative  politics  in  America.  whereas 
representative  government  aspires  to  maintain  a  proximity  of 
sympathy  and  interests  between  representative  and  represented, 
professionalism  creates  authority,  autonomy,  and  hierarchy, 
distancing  the  expert  from  the  client.  Though  this  distance  may  be 
necessary  and  functional  for  lawyers,  nurses,  physicians, 
accountants,  and  social  scientists,  the  qualities  and 
characteristics  associated  with  being  a  "professional**  legislator 
run  counter  to  the  supposed  goala  of  a  representative  democracy. 

27.  Frofessionalization  encourages  an  independence  of 
ambition,  judgement  and  behavior  that  ia  squarely  at  odds  with  the 
inherently  dependent  nature  of  representative  government.  For 
repressntation  to  resolve  this  paradox  representatives  cannot 
become  expsrts  and  constituents  cannot  be  treated  as  clients.  Yet 
these  are  preciaaly  the  new  roles  in  which  representative  and 
represented  are  cast  by  the  professionalization  of  legislative 
politics  in  America  [see  Exhibit  3  and  A19]. 

28.  The  profeasionalization  of  legislative  politice  in  America 
is  incompatible  with  the  essence  of  political  representation.  It 
ia  precisely  the  professionalization  of  the  Congress  which 
congressional  term  limitation  would  redress. 

29.  Not  since  statea  acted  unilaterally  to  begin  directly 
electing  their  U.S.  Senators  at  the  turn  of  the  century,  a  movement 
which  culminated  in  the  adoption  of  tha  17th  Amendment  in  1913,  has 
there  been  as  much  grassroots  activity  from  coast  to  coaat  directed 
at  institutional  and  constitutional  reform. 

30.  The  movement  to  change  the  procedure  for  election  to  the 
Senate  began  in  1894  when  the  state  legislatures  of  California  and 
Iowa  addressed  Congress  in  favor  of  an  amendment  to  the  U.S. 
Constitution  that  would  provide  for  direct  election  of  senatora. 
For  the  next  15  years  ths  issue  could  barely  get  a  hearing,  never 
mind  serious  consideration,  in  the  Senate. 

31.  However,  by  1912  senatorial  primaries  were  in  use  in  29 
states  and  the  Senate  finally  responded  to  popular  pressure. 
Serious  hearings  were  held  and  an  amendment  to  the  constitution  was 
approved  by  Congress  in  1912.  Zn  1913,  the  17th  Amendment  was 
ratified  by  a  aufficient  number  of  statea  [See  A15).  Tha  parallels 
between  tha  movement  to  directly  elect  U.S.  Senatora  and  the 
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contemporary  movement  to  liait  tarns  for  members  of  Congrs 
obvioua  aa  thay  ara  instructive. 


32.  I  aa  optimistic,  if  not  ooapletely  confidant,  that  today' a 
hearings  will  ba  tha  start  of  a  nstional  dialogua  and  debate,  lad 
by  Congrssa,  on  tha  viadoa  of  congressional  tsm  limitation. 

33.  Tha  American  peopls  hava  gons  just  about  as  far  aa  thay 
can  to  bring  about  a  constitutional  aaendnent  to  liait 
congraaaional  tares.  Thay  hava  organizad  petition  drives,  gatharad 
signatures,  fought  off  lagal  challengea,  run  campaigns,  von 
aleotiona,  and  auch  aora. 

34.  Tha  efforts  of  the  American  people  on  behalf  of  term 
limitation  haa,  in  my  estimation,  earned  a  full  and  open  hearing  by 
both  chambers  of  Congress;  careful  consideration  of  amendments 
already  introduced  before  this  body  to  limit  congressional  terms, 
and  a  roll-call  vote,  up  or  down,  on  the  beat  amendment  promoting 
for  the  principle  of  rotation  in  office  this  body  can  design. 

35.  The  time  haa  come  for  Congress  to  take  the  lead  in 
considering  a  constitutional  amendment  to  limit  terms  for  members 
of  the  House  and  Senate. 

36.  Though  I  believe  states  have  the  authority  to  impose  term 
liaita  on  their  members  of  Congress,  a  question  which  divides 
scholarly  opinion  [See  A17  as  Exhibit  5],  it  would  be  better  for 
the  nation  if  there  was  a  uniform  and  universal  application  of  the 
rotative  principle  to  members  of  Congress. 

37.  I  urge  you  to  take  up  this  deliberative  challenge  in 
earnest  during  ths  coming  legislative  seaaion. 
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Papers  No.  14   (February  18,   1992) :  1-10. 

(A7)   "Why  Do  Political  Scientists  Oppose  Term  Limits?"  Institute  of 

Governmental  Studies,  Working  Paper  92-5  (Berkeley,  CA:  University  of 
California,  Berkeley,   1992) . 

(A8)   "The  Poison  of  Professional  Politics,"  USA  Today  (Society  for  the 
Advancement  of  Education)   120  (January,   1992):   10-13. 

(A9)  "Predisposed  to  Oppose:  Political  Scientists  and  Term  Limitations, " 
Polity  24   (Summer,   1992) :  657-672. 

(A10)  "Term  Limits  Do  Not  "Rob  Voters'  of  Democratic  Rights,"  Extensions 
(Carl  Albert  Center)    (Summer,  1992):  16-18. 

(All)  "Term  Limitation, "  in  The  Encyclopedia  of  the  United  States  Congress . 
eds.,  D.  Bacon,  R.  Davidson,  and  M.  Keller  (New  York:  Simon  and 
Schuster,  forthcoming) . 

(A12)  "Analisis  general  del  movimiento  pro  limitacion  de  los  periodos  de 
reelection:  pasado  y  presente,"  Estados  Unidos:  Informe  Trimestral  2 
(Otono  de  1992):   19-47. 

(A13)  "From  Coast  to  Coast:  The  Term  Limitation  Express,"  [with  Darci  Jump] 
National  Civic  Review  81  (Summer-Fall,   1992) :   352-365. 


72 


.Tmmal  Arties  and  Book  Chapters  (continued) 

(A14)  "What's  Wrong  With  Political  Term  Limitation,"  USA  Today,  121 
(November,  1992):  17-18. 

(A15)  "Term  Limitation  Express,"  [with  Darci  Jump]  Society  31 
(November-December,  1993):  61-69. 

(A16)  "Do  Term  Limits  'Rob  Voters'  of  Democratic  Rights?  An  Evaluation  and 
Response."  Western  State  University  Law  Review  20  (Summer,  1993): 
547-567. 

(A17)  "A  New  Defense  of  State-Imposed  Congressional  Term  Limits,"  PS: 
Political  Science  and  Politics  26  (December,  1993) :  700-705. 

(A18)  "Tasting  Limits:  The  Experience  With  Municipal  Term  Limits  in  Orange 
County,  CA,"  Institute  of  Governmental  Studies,  Working  Paper  93-6 
(Berkeley,  CA:  University  of  California,  May,  199..) . 

(A19)  "The  Poison  of  Professional  Politics,"  in  Robert  J.  Bresler,  ed., 
Contemporary  Controversies:  An  American  Government  Reader  (New  York: 
Harper  Collins  College  Publishers,  1993) :  154-162. 

(A20)  "A  History  of  Rotation  in  Office, "  in  Legislative  Term  Limits:  Public 
Choice  Perspectives,  ed. ,  Bernard  Grofman  (Kluwer  Nyohoff ,  1994) : 
Forthcoming. 

(A21)  "The  Experience  With  Municipal  Term  Limits  in  Orange  County,  CA,"  in 
Legislative  Term  Limits:  Public  Choice  Perspectives,  ed.,  Bernard 
Grofman  (Kluwer  Nyohoff,  1994) :  Forthcoming. 

B.  Commentaries  and  Letters 

(Bl)  "One  Good  Term  Should  Not  Necessarily  Deserve  Another,"  Op-Ed.  Orange 
rv*<a-  naily  Pilot.  July  24,  1990,  p.  A8. 

(B2)  "Propositions  for  Term  Limits,"  Los  Angeles  Times,  October  10,  1990,  p. 
B8. 

(B3)  "Term  Limits  Will  Allow  Democracy  to  Flourish,"  Op-Ed.  San  Francisco 
Chronicle.  October  10,  1990,  p.  A19. 

(B4)  "Setting  Limits:  Legislative  term  limits  would  return  our  democratic 
government  back  to  its  genesis,"  Essay.  Orange  Oounty  Metropolitan, 
October  15,  1990,  pp.  27-28. 

(B5)  "Political  Careerism  Is  the  Bane  of  True  Democracy,"  New  York  Times, 
October  17,  1990,  p.  A18. 

(B6)  "California's  chance  to  replace  the  'permanent  government,'"  Cp-Ed. 
Orange  Oountv  Register.  October  21,  1990,  pp.  K1-K2. 

(B7)  "Term  Limits:  What  Would  Be  Changed,"  Op-Ed  interview  by  Xandra  Kayden, 
Los  Angeles  Times,  October  21,  1990,  p.  M4. 


73 


Commentaries  and  Letters  (continued) 

(B8)  "Let's  Limit  Terms  to  Get  More  Democracy,"  Insight.  November  5,  1990, 
p.  7. 

(B9)  "Do  professional  a  1' amateur,"  Interview  by  Roselyne  Pirson,  La  Cite. 
November  1,   1990,  p.  72. 

(BIO)  "Term  Limits  Will  Put  An  End  to  Permanent  Government  by  Incumbents," 
Public  Affairs  Report  31  (November,   1990):  8-9. 

(Bll)  "The  political  pro  and  his  oon  game,"  Op-Ed.  Orange  County  Register , 
March  3,  1991,  pp.  KL  and  K2. 

(B12)  "Restoring  Democracy,"  Op-Ed.  Orange  Coast  Daily  Pilot.  March  23, 

1991,  p.  A6. 

(B13)  "Pro:  It's  Time  to  Return  to  "Citizen-Legislators,"'  Op-Ed.  San 
Francisco  Chronicle.  March  26,  1991,  p.  A21. 

(B14)  "They're  taking  the  initiative  to  get  "citizen  legislators, '"  Op-Ed. 
San  Diego  Union.  September  29,  1991,  p.  C3. 

(B15)  "We  can  fight  City  Hall— with  terra  limitations,"  Op-Ed.  Orange  County 
Register.  October  13,  1991,  p.  L4. 

(B16)  "Term  Limit  Backers  Should  Focus  on  Local  Offices,"  Op-Ed.  San 
Francisco  Chronicle.  October  14,  1991,  p.  A21. 

(B17)  "Examining  the  Pros  and  Cons  of  Term  Limitations,"  Op-Ed.  Pilot, 
December  3,  1991,  p.  A9. 

(B18)  "Proponents  of  Term  Limitations  Should  Give  Thanks  For  Defeat,"  Roll 
Call  37  (December  12,  1991),  p.  5. 

(B20)  "Don't  let  term-limit  effort  expire,"  Op-Ed.  Daily  Pilot.  January  24, 

1992,  p.  B8. 

(B21)  "Defining  term  limitations:  Liberals  betray  principles  in  arguing  far 
the  status  quo,"  Op-Ed.  Orange  County  Register.  March  22,  1992,  p.  Kl 
and  K2. 

(B22)  "Comraentary  on  Term  Limits:  What's  Good  for  the  State  Would  Be  Good 
for  the  Cities  Too,"  Op-Ed.  Los  Angeles  Times ,   March  22,  1992,  p.  B9. 

(B23)  "Commitment  to  term  limits:  Why  Abraham  Lincoln  believed  in  the 

principle  of  "rotation  in  office',"  Op-Ed.  Daily  Pilot.  April  14,  1992, 
p.  A5. 

(B24)  "Democrats  should  embrace  term  limits,  Op-Ed.  Middlesex  News 
(Framingham,  MA),  April  24,  1992,  p.  9A. 

(B25)  "Rotation  plays  key  role  in  democracy,"  Op-Ed.  Middlesex  News 
(Framingham,  MA),  May  12,  1992,  p.  9A. 


74 


CanmentarJpg  and  Letters  (continued) 

(B26)  "Term  Limits:  Right  Reform,  Wrong  Reasons,"  Op-Ed.  The  Christian 
fiHpnra  Monitor.  May  29,    1992,   p.  A18. 

(B27)   "Item  Limits  for  Congress,"  Los  Angeles  Times,  June  25,   1992,  p.   BIO. 

(B28)   "States  should  be  taking  the  term-limit  initiative;  Congress  certainly 
won't,"  Op-Efl.  The  Oregonian,  July  16,   1992,  p.  D7. 

(B29)   "The  Wrong  Reasons  for  Supporting  Terra  Limits,"  Op-Ed.  Daily  Pilot, 
July  21,   1992,  p.  All. 

(B30)   "Term  limits  work  on  a  local  level,"  [with  Kareen  Moore]  Op-Ed.  Daily 
Tribune  (Royal  Oak,  MI),   September  17,   1992,  p.  7A. 

(B31)  "Term  limits  showdown  slated  for  fall,"  Op-Ed.  Daily  News  (Pullman,  WA 
and  Moscow,  ID) ,  September  19,   1992. 

(B32)  "Dispelling  myths  about  term  limits,"   [with  Kareen  Moore]  Op-Ed.   San_ 
Dieao  Union,  September  20,   1992,  p.  B7. 

(B33)   "Term  Limits:  Ultimate  throw-the-rascals-out  move,"  Op-Ed.   Daily. 
Pilot,  September  24,   1992,  p.  All. 

(B34)   "The  Term-Limit  Movement  Gathers  Steam,"  op-Ed.  Christian  Science 
Monitor,  October  1,   1992,  p.   18. 

(B35)   "Are  Term  limits  needed?  Yes!  For  representative  democracy  to  work, 
it's  sensible  legislation,"  Op-ed.  Daily  Pilot,  October  17,   1992,  p. 
A15. 

(B36)  "The  case  for  local  government  term  limits,"   [with  Kareen  Moore] 
Op-Ed.  Orange  Oountv  Register.  November  2,    1992,  p.  B8. 

(B37)   "Term  Limits:  The  nationwide  march  is  on,"  Op-Ed.  San  Diego 
Union-Tribune.  November  8,    1992,  p.  C3. 

(B38)   "Nudging  term  limitations  along,"  Op-Ed.  The  Oregonian,  November  12, 
1992,  p.  Cll. 

(B39)   "Coming  to  terms  with  our  legislators,"  Op-Ed.  Orange  County  Register. 
November  16,  1992,  p.  B8. 

(B40)   "There  is  a  precedent  for  term  limits,"  Op-Ed.   San  Diego 
Union-Tribune,  November  19,    1992,  p.  B15. 

(B41)   "Term  Limits  Set  Us  on  the  Road  to  Democracy, "  New  York  Times, 
November  20,  1992,  p.  A18. 

(B42)   "Term  Limits  for  Congress  Should  pass  constitutional  test."  Op-Ed. 
Miami  Herald,  November  25,   1992,  p.  11A. 

(B43)   "US  voters  made  a  strong  case  for  term  limits  on  Nov.   3,"  Op-Ed. 
Christian  Science  Monitor,  November  27,   1992,  p.    19. 


75 


Commentaries  and  Letters  (continued) 

(B44)  "Why  not  look  for  a  Lot  of  officeholders?"  Op-Ed.  Orange  County 
Register.  December  14,  1992,  p.  B8. 

(B45)  "If  you  like  term  limits,  you'll  love  sortition,"  Op-Ed.  Sacramento 
Bee,  January  22,  1993,  p.  B9. 

(B46)  "Term  limits  would  enhance  representative  democracy,"  Op-Ed.  Los 
Anaeles  Daily  News.  March  14,  1993,  p.  Viewpoint-3. 

(B47)  "Reining  in  local  politicians  with  term  limits,"  Op-Ed.  Orange  County 
Metropolitan.  May  15,  1993:  10. 

(B48)  "Term  Limits,"  Commentary,  96  (July,  1993),  pp.  7-8. 

(B43)  "Politicians  test  the  limits  of  our  patience,"  Op-Ed.  Orange  County 
Register.  September  1,  1993,  p.  Metro-6. 

(B50)  "Proposition  140,"  California  Journal.  September,  1993,  p.  5. 

(B51)  "Officials  will  do  anything  to  thwart  term  limits,"  Op-Ed.,  Houston 
Chroncile.  September  10,  1993,  p.  19A. 


11/93  (MPP) 


76 


Limiting  Legislative  Terms 


Edited  by 

Gerald  Benjamin 

SUNY,  New  Paltz 

Michael  J.  Malbin 

SUNY,  Albany 

Center  for  Legislative  Studies 

Nelson  A.  Rockefeller  Institute  of  Government 

State  University  of  New  York 

Albany,  New  York 


£2 

PRESS 

A  Division  of  Congressional  Quarterly,  Inc. 
Washington,  D.C 


77 


2.  ROTATION  IN  OFFICE:  THE  HISTORY 
OF  AN  IDEA 

Mark  P.  Petracca 


Term  limitation  is  not  a  new  idea.  It  is  firmly  rooted  in  the  idea 
and  historical  practice  of  rotation  in  office.  In  1789,  Thomas  Jefferson, 
a  devoted  advocate  and  practitioner  of  rotation  in  office,  defined  the 
concept  simply  and  precisely:  [I]n  America,  ...  by  the  term  rotation  in 
office,  then,  we  mean  an  obligation  on  the  holder  of  that  office  to  go  out 
at  a  certain  period."  l  An  obligation  to  leave  office  after  a  predeter- 
mined term  of  service  by  elected  or  appointed  public  officials  constitutes 
the  action  involved  in  the  rotation  principle. 

Absent  from  most  contemporary  discussions  and  debates  about 
term  limitation  is  a  perspective  on  the  history  of  rotation  in  office  as  an 
idea.  Where  did  the  idea  come  from?  Where  was  it  practiced?  How  is  it 
justified?  What  sort  of  experience  does  America  have  with  it?  These 
are  just  some  of  the  historical  and  analytical  questions  that  need  to  be 
answered  to  put  the  modern  controversy  about  term  limitation  in 
proper  perspective. 

As  a  principle  of  political  design,  rotation  in  office — along  with  its 
modern  counterpart,  term  limitations — is  deeply  rooted  in  classical 
republican  political  thought.  As  an  idea,  it  accompanied  the  emergence 
of  democratic  theory  in  ancient  Greece  and  Rome  and  the  development 
of  representative  democracy  after  the  Renaissance.  It  was  popularized 
and  brought  to  America  by  the  Dutch  in  "New  Amsterdam,"  and, 
more  significantly,  through  the  influential  writings  of  English  Com- 
monwealthmen,  oppositionists,  and  radical  Whigs  of  the  seventeenth 
and  eighteenth  centuries.  From  antiquity  to  eighteenth-  and  nine- 
teenth-century America,  rotation  in  office  was  a  political  principle  put 
into  the  design  of  new  political  institutions  in  order  to  prevent  the 
corruption  of  elected  officials,  check  government  tyranny,  guarantee 
liberty,  enhance  the  quality  of  political  representation,  and  promote 
widespread  service  in  government. 

Today,  citizens  are  looking  again  to  the  principle  of  rotation  in 
office,  now  dubbed  term  limitation.  Term  limits,  so  advocates  claim,  are 
an  antidote  to  the  contemporary  problems  of  the  permanent  govern- 
ment, the  advantages  of  electoral  incumbency,  bureaucratic  excess,  the 
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absence  of  electoral  competition,  legislative  aloofness,  institutional 
deadlock,  and  the  professionalization  of  American  politics.1  For  good  or 
ill,  the  1990s  may  be  the  decade  in  which  the  principle  of  rotation  in 
office  returns  to  American  politics. 

There  is  a  remarkable  similarity  between  the  contemporary 
furor  over  term  limitation  and  historical  debates  over  the  wis- 
dom of  rotation  in  office.  In  many  important  ways,  the  contemporary 
clashes  echo  earlier  debates  over  the  definition  of  a  democratic 
regime  in  which  rotation  was  a  prominent  feature  of  institutional 
design. 

Just  a  little  more  than  a  century  ago,  rotation  in  office  was  a 
shibboleth  by  which  people's  commitment  to  democracy  and,  indeed, 
their  "Americanism"  was  tested  and  measured.  Today,  that  relation 
has  been  inverted.  Over  the  past  few  years,  politicians,  newspaper 
editors,  and  political  scientists  seeking  to  discredit  term  limitation  have 
charged  that  the  idea  is  not  only  undemocratic,  but  also  un-American.3 
This  chapter  responds  to  these  claims.  Like  preceding  debates  about 
rotation  in  office,  the  contemporary  contest  over  the  wisdom  of  term 
limitations  is  squarely  within  the  democratic  tradition. 

Precedents  from  Antiquity  and  the  Renaissance 

The  idea  of  rotation  in  office  can  be  traced  to  political  practices  in 
ancient  Athens  and  Rome.  During  the  fourth  and  fifth  centuries  B.C. 
the  Athenians  selected  their  council  of  five  hundred  annually  and  by  lot, 
with  the  provision  that  no  one  could  serve  on  it  for  more  than  two  years 
in  his  life.  These  provisions  for  representation,  unthinkable  in  a 
"modern"  democracy,  were  intended  to  ensure  that  the  views  of  the 
council  would  coincide  with  those  of  the  people.4 

The  Basics  of  Democracy 

Rotation  figured  prominently  in  Aristotle's  list  of  the  constitutional 
features  of  a  democracy.  This  list  included  selection  to  office  by  lot  (the 
principle  of  sortition),  short  terms  for  officeholders,  restrictions  on 
holding  the  same  office  twice,  and  the  rule  of  "all  over  each  and  each  in 
turn  over  all."  6  The  principle  of  rotation  was  fundamental  to  Aristotle's 
understanding  of  the  relation  among  equal  citizens  in  the  polis,  relations 
characterized  by  the  principle  of  "ruling  and  being  ruled  in  turn."  •  For 
Aristotle,  democratic  citizenship  is  produced  through  the  exercise  of  these 
two  different  political  roles:  that  of  ruler  and  that  of  the  ruled.  Rotation 
gave  more  people  the  opportunity  to  serve  in  public  office  and,  in  so 
doing,  trained  and  sensitized  a  large  number  of  individuals  in  the  art  and 
responsibilities  of  public  ltfe.  As  a  consequence,  rotation  was  good  for  the 
development  of  citizens  and  good  for  the  state. 
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Aristotle  was  also  mindful  of  the  limiting  effect  rotation  would 
have  on  the  use  of  public  office  for  private  gain.  Limited  tenure  in  office 
and  the  principle  of  rotation  curtailed  the  possibility  that  individuals 
would  use  their  office  to  acquire  positions  of  leadership  and  therefore 
power.  For  Aristotle,  rotation  helped  to  limit  the  power  of  the 
individual  as  well  as  to  instruct  him  in  the  art  of  democratic  rule.  As  we 
will  see,  rotation  was  also  defended  as  a  means  to  check  the  power  of 
the  state  during  the  seventeenth  and  eighteenth  centuries. 

Rotation,  coupled  with  the  practice  of  sortition,  kept  democracy 
functioning  in  Rome  and  "ensured  that  power  remained  at  least 
nominally  with  the  popular  Assembly." *  As  practiced  in  Rome, 
rotation  meant  that  no  citizen  should  hold  any  office  more  than  once 
in  his  lifetime.  Since  Rome  was  admittedly  ruled  by  an  oligarchy, 
rotation  had  the  effect  of  "ensuring  that  offices  were  equitably  shared 
among  the  comparatively  few  highly  qualified  persons  who  laid  claim 
to  them."  • 

Going  back  as  far  as  the  fourth  century  B.  C,  anyone  who  held  a 
magistracy  was  ineligible  for  reelection  to  the  same  office  before  ten 
years  had  elapsed.  As  in  Athens,  terms  of  office  were  fixed  and  brief; 
indeed,  the  more  exceptional  the  power  of  an  office,  the  shorter  the 
term.*  The  practice  of  rotation  was  much  the  same  in  Cicero's  time. 
Cicero  praised  rotation  in  office  along  much  the  same  lines  as  Aristotle, 
saying:  "So  the  man  who  obeys  should  have  the  hope  that  he  will  one 
day  command,  and  he  who  commands  should  reflect  that  in  a  short 
time  he  will  have  to  obey."  l0 

Reciprocity  of  experience  made  for  better  representatives,  citizens, 
and  policy.  A  ruler  having  previously  lived  as  one  of  the  ruled  would  be 
more  sensitive  to  their  needs.  Conversely,  those  ruled  will  have  a  better 
appreciation  of  the  difficulties  faced  by  rulers  if  they  too  have  ruled. 

The  Venetian  Experience 

The  Renaissance  city-states  of  Venice  and  Florence  also  adopted 
the  Greco-Roman  practice  of  rotation  in  office.  In  The  Classical 
Republicans,  Zera  S.  Fink  called  rotation  in  office  "one  of  the  most 
striking  features  of  the  Venetian  constitution."  "  While  the  Venetian 
Doge  was  chosen  for  life  and  the  Great  Council  was  perpetual,  every 
other  aspect  of  government  practiced  either  full  or  partial  rotation. 
After  1178,  the  Ducal  Councillors  (six  in  number)  generally  served  for 
a  year,  sometimes  for  six  months,  and  were  not  eligible  for  reelection 
until  two  years  had  passed  since  their  prior  term.11  By  one  estimate, 
between  1498  and  1524  the  Zonta  had  an  annual  turnover  of  30 
percent  of  its  membership.18  By  the  principle  of  rotation,  an  official  was 
ineligible  for  reelection  until  a  period  equal  to  the  term  of  his  office  had 
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passed.  Unlike  the  stricter  Roman  requirements,  Venetian  rotation  was 
similar  to  subsequent  American  restrictions  on  holding  successive 
terms,  a  restriction  most  commonly  applied  to  state  governors. 

The  Venetian  practice  of  rotation  was  motivated  by  ideas  similar 
to  those  advanced  by  the  Athenians  and  Romans.  Rotation  "was 
motivated  also  by  the  idea  that  in  a  society  of  equals  it  gave  many  a 
chance  to  learn  both  how  to  rule  and  how  to  be  ruled  and  this  supplied 
the  state  at  all  times  with  a  large  body  of  trained  and  able  statesmen." 
The  Venetians  added  a  reason  to  the  defense  of  rotation  based  on  the 
assumption  that  "human  nature  is  such  that  men  cannot  be  trusted 
with  long  continuance  in  office  of  great  power."  u 

The  English  Political  Heritage 

Through  the  writings  of  Machiavelli  and  other  political  commen- 
tators of  the  sixteenth  century,  English  intellectuals  learned  about  the 
idea  and  practice  of  rotation  in  antiquity  and  the  Renaissance  city- 
states.  In  turn,  America's  colonists  and  revolutionaries  were  exposed  to 
the  idea  of  rotation  through  the  writings  of  so-called  Common- 
wealthmen,  oppositionists,  and  radical  Whigs  of  the  seventeenth  and 
eighteenth  centuries." 

Balancing  Public  and  Private  Interests 

The  seminal  work  on  rotation  during  this  era  was  The  Common- 
wealth of  Oceana  (1656)  by  James  Harrington.  The  aim  of  Harring- 
ton's commonwealth  was  to  reconcile  public  and  private  interests.  To 
achieve  this  end,  he  "declared  two  institutions  to  be  indispensable,  an 
'equal  Agrarian'  and  'equal  Rotation.' "  By  the  former  he  meant  "an 
immutable  law  preventing  the  concentration  of  landed  property  in  the 
hands  of  one  or  few;  by  the  latter,  such  a  law  of  elections  for  the 
magistracies  that  all  qualified  persons  shall  have  an  equal  opportunity 
to  serve  their  fellow-citizens."  *•  Rotation  was  essential  to  the  electoral 
dynamics  of  representative  government.  "Though  rotation  may  be 
without  the  ballot;  and  the  ballot  without  rotation,"  the  ballot  meant 
little  to  Harrington  unless  it  included  rotation  as  well.  The  connection 
was  "not  to  ensure  the  supremacy  of  popular  choice,"  explained 
J.  G.  A.  Pocock,  "so  much  as  to  ensure  the  reality  of  the  individual's 
participation;  he  is  to  take  frequent  turns  at  office,  and  is  not  to  depute 
or  alienate  civic  functions  to  others."  "  J 

Harrington  was  not  only  interested  in  equalizing  and  increasing 
the  opportunity  for  individuals  to  serve  in  office,  he  was  also  concerned 
with  maintaining  the  balance  between  public  and  private  interests  in 
the  commonwealth.  "The  contrary,"  said  Harrington,  is  "Prolongation 
of  Magistracy,  which,  trashing  the  wheel  of  Rotation,  destroys  the  life 
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or  natural  motion  of  a  Commonwealth."  Rotation  prevents  officehold- 
ers from  developing  interests  separate  from  those  of  their  constituents 
through  extended  tenure  in  office  and  guarantees  that  such  officehold- 
ers will  behave  in  a  fashion  consistent  with  the  knowledge  that  they  will 
in  a  short  time  return  home  to  the  status  of  a  private  citizen.18 
Harrington  understood  that  too  much  rotation  would  be  dangerous  to 
the  stability  of  a  republic  but  he  was  equally  concerned  that  too  little 
could  result  in  tyranny  and  oppression. 

Harrington  was  joined  in  his  support  for  rotation  by  an  impressive 
array  of  seventeenth-  and  eighteenth-century  English  intellectuals, 
including  Sir  William  Blackstone,  Thomas  Bradbury,  James  Burgh, 
William  Godwin,  John  Locke,  Edmund  Ludlow,  Catherine  Macauley, 
Walter  Moyle,  Henry  Neville,  Algernon  Sidney,  Lord  John  Somers, 
and  John  TrenJiard.  Each  added  or  confirmed  reasons  for  the 
necessity  of  rotation;  all  focused  attention  primarily  on  the  value  of 
rotation  as  a  protection  against  tyrannical  government  and  the  loss  of 
individual  liberty.19 

A  Rebuke  to  Tyranny  and  Corruption 

In  Plato  Redivwus  (1681),  Henry  Neville  commended  the  use  of 
rotation  as  "excellent"  for  avoiding  the  growth  of  insolence  in  parlia- 
ment and  preventing  the  corruption  of  its  members.  Representatives, 
said  Neville,  "should  have  no  other  instructions,  but  to  dispose  of  all 
things  and  act  in  their  several  charges  for  the  interest  and  glory  of 
England. .  . ."  ao  Walter  Moyle,  in  Constitution  of  the  Roman  Govern- 
ment (1726),  supported  rotation  as  a  means  to  prevent  officials  from  the 
"possession  of  too  much  authority,"  which  might  "tempt  the  magistracy 
to  invade  the  liberties  of  the  nation."  ai  Not  only  would  rotation  check  a 
bad  regime,  but  by  systematically  sending  officials  home  to  feel  the 
genuine  effects  of  their  actions,  rotation  would  promote  good  govern- 
ment as  well.  The  promise  of  rotation  as  a  remedy  for  tyranny  and 
corruption  was  eloquently  stated  by  Algernon  Sidney  in  1698: 

Whatever  virtue  may  be  in  the  first  magistrates,  many  years  will  not 
pass  before  they  come  to  be  corrupted;  and  their  successors,  deflecting 
from  their  integrity,  will  seize  upon  the  ill-guarded  prey.  They  will 
then  not  only  govern  by  will,  but  by  that  irregular  will,  which  turns 
the  law,  that  was  made  for  the  public  good,  to  the  private  advantage 

of  one  or  few  men I  think  I  may  justly  say,  that  an  arbitrary 

power  was  never  well  placed  in  any  men,  and  their  successors,  who 
were  not  obliged  to  obey  the  laws  they  should  make.  This  was  well 
understood  by  our  Saxon  ancestors:  they  made  laws  in  their 
assemblies  and  councils  of  the  nation;  but  all  those  who  proposed  or 
assented  to  those  laws,  as  soon  as  the  assembly  was  dissolved,  were 
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comprehended  under  the  power  of  them,  as  well  as  other  men.  They 
could  do  nothing  to  the  prejudice  of  the  nation,  that  would  not  be  as 
hurtful  to  those  who  were  present,  and  their  posterity,  as  to  those 
who  by  many  accidents  might  be  absent.** 

The  last  line  is  crucial  to  the  role  played  by  rotation  in  office  in 
safeguarding  the  public  interest.  With  rotation,  representatives  will  not 
pass  laws  or  take  precipitous  actions  that  affect  their  constituents 
because  they  will  shortly  be  returning  home  to  experience  those  laws 
and  actions  directly. 

This  point  was  also  emphasized  by  Sir  William  Blackstone  as  one 
of  the  virtues  inherent  in  the  frequent  turnover  of  parliaments:  "A 
legislative  assembly  also,  which  is  sure  to  be  separated  again  (whereby 
its  members  will  themselves  become  private  men,  and  subject  to  the  full 
extent  of  the  laws  which  they  have  enacted  for  others)  will  think 
themselves  bound,  in  interest  as  well  as  duty,  to  make  only  such  laws  as 
are  good."  M  Though  not  a  principal  advocate  of  rotation  in  office, 
John  Locke  also  understood  the  importance  of  annual  parliaments, 
frequent  elections,  frequent  change  in  officials,  and  the  need  to  have 
representatives  "return  into  the  ordinary  state  of  subjects."  u  Absolute 
arbitrary  power  could  be  held  in  check  and  the  people  given  the 
opportunity  to  secure  their  peace  and  tranquility. 

Rotation  as  a  check  against  tyranny  and  oppression  was  probably 
given  its  most  elaborate  treatment  by  James  Burgh  in  Political 
Disquisitions,  published  in  1774  and  1775,  on  the  eve  of  the  American 
Revolution,  and  one  of  the  most  widely  read  works  of  the  era.  If  a 
republic  was  to  guard  against  the  "continual  danger  to  liberty,"  said 
Burgh,  representatives  must  be  chosen  for  short  terms  and  with 
frequent  rotation.*8  Burgh  explained  why: 

If  the  majority  of  the  house  be  not  changed  every  other  year,  the 
same  men  may  be  reelected  for  20  years  together;  and  if  a  place-bill 
should  be  passed,  tricks  may  be  played  by  riding  or  splitting  of 

places,  unless  a  rotation  bill  is  likewise  passed [T]here  is  no 

security  without  exclusion  by  rotation. . . .  [W]ith  that  regulation 
and  the  others,  bribery  might  easily  be  rendered  impracticable.** 

Like  Neville,  Moyle,  and  Locke,  Burgh  argued  that  a  lengthy  term  of 
office  was  too  much  of  a  temptation  to  bribery  and  corruption  for  even 
"good  men."  Rotation  was  the  antidote  of  choice  for  corruption  and  its 
companion,  the  usurpation  of  political  power. 

Criticism  and  Response 

The  idea  of  rotation  was  not  without  its  critics,  David  Hume  and 
Matthew  Wren  most  prominent  among  them.  In  Idea  of  a  Perfect 
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Commonwealth  (1741),  Hume  found  the  inconvenience  of  rotation  to 
be  the  "chief  defect  of  the  Oceana."  Without  regard  to  ability  or 
performance,  rotation  threw  men  out  of  office,  not  only  wasting  talent, 
but  forcing  a  new  set  of  office  holders  to  educate  themselves  in  the 
details  of  legislative  governance.  A  more  thorough  critique  of  Har- 
rington's Oceana  and  the  idea  of  rotation  appeared  in  Wren's 
Monarchy  Asserted  or  the  State  of  Monarchicall  and  Popular  Govern- 
ment in  Mr.  Harrington's  Commonwealth  of  Oceana,  published  in 
1657.  Commonwealths  endure  "great  and  dangerous  inconveniences" 
from  their  rotation,  said  Wren.  Citing  examples  from  Rome  and 
Athens,  Wren  concluded  that  rotation  did  more  mischief  than  good, 
especially  in  so  far  as  it  sacrificed  able  public  servants  to  public 
exigencies.17 

The  criticisms  of  Hume  and  Wren  presaged  contemporary  argu- 
ments about  the  impact  of  legislative  turnover  on  regime  stability  and 
the  need  to  retain  experienced  legislators. 

Not  surprisingly,  the  Common wealthmen  had  responses  to  these 
criticisms.  Admitting  that  some  experienced  legislators  would  be  lost 
through  a  system  of  rotation,  many  English  thinkers  thought  it  worth 
the  price  to  prevent  an  even  greater  evil.  Frances  Hutcheson,  a  Scottish 
intellectual  who  claimed  Adam  Smith  as  a  pupil,  explained: 

A  rotation  in  office  might  deprive  the  state  of  the  prolonged  service 
of  a  good  man,  but  it  would  also  be  a  safeguard  against  all  evil  men. 
New  talent  would  be  brought  forward.  Corruption  would  be 
prevented  since  long  continuance  in  office  would  be  impossible.1* 

Occasionally  mentioned  as  an  advocate  of  rotation,  John  Milton 
actually  had  mixed  feelings  about  the  concept.  On  the  one  hand,  Milton 
feared  the  uncertainty  and  instability  generated  by  rotation.  On  the 
other,  he  feared  the  danger  of  unbridled  ambition  and  government 
tyranny.  As  a  compromise,  Milton  advocated  a  mixture  of  turnover  and 
permanence — a  balance  of  new  and  experienced  office  holders  brought 
about  by  partial  rotation.  Although  hesitant  to  champion  rotation  as  a 
key  feature  of  institutional  design  in  a  democratic  commonwealth, 
Milton  was  willing  to  concede  its  necessity.1* 

Partial  rotation  was  a  way  to  preserve  some  legislative  experience 
and  yet  provide  for  frequent  turnover  in  office  holders.  Most  of  the 
rotation  schemes  proposed  in  Milton's  time  had  one-fourth  to  one-third 
of  the  legislative  body  returning  to  private  station  at  a  time  so  that  it 
was  never  left  without  a  majority  of  experienced  office  holders.  As  a 
result,  seventeenth-  and  eighteenth-century  proponents  of  rotation  in 
office  were  much  less  worried  about  the  loss  of  experienced  represen- 
tatives than  are  current  opponents  of  term  limitations.*0 
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America's  Revolutionary  Experience 

The  idea  of  rotation  in  office  made  its  way  to  America  through  th 
writings  of  these  seventeenth-  and  eighteenth-century  English  intellee 
tuals.  America's  revolutionary  thinkers  generally  agreed  that  in  I 
republic  "government  should  be  kept  as  near  to  the  people  as  possible 
chiefly   through    frequent   elections   and   rotation-in-office." Sl  j0h' 
Adams  captured  the  importance  of  these  two  principles  oh  the  eve  of 
the  American  Revolution: 

Elections,  especially  of  representatives  and  counsellors,  should  be 
annual,  there  not  being  in  the  whole  circle  of  the  sciences  a  maxim 
more  infallible  than  this,  "where  annual  elections  end,  there  slavery 
begins."  These  great  men  . . .  should  be  once  a  year — Like  bubbles 
on  the  sea  of  matter  borne,  They  rise,  they  break,  and  to  that  sea 
return.  This  will  teach  them  the  great  political  virtues  of  humility, 
patience,  and  moderation,  without  which  every  man  in  power 
becomes  a  ravenous  beast  of  prey.3* 

Before  Adams  began  to  popularize  Harrington  and  Burgh  for  the 
citizens  of  Massachusetts,  the  principle  of  rotation  may  have  arrived  on 
American  shores  courtesy  of  the  early  Dutch  colonists.  Rotation  of  a 
council  by  thirds  was  practiced  in  the  Dutch  provincial  estates  and, 
according  to  historian  Charles  Beard,  was  introduced  in  New  Amster- 
dam, where  it  continued  to  be  practiced  in  colonial  New  York.  Rotation 
was  also  found  elsewhere  in  colonial  New  England,  for  instance  in  the 
text  of  the  New  England  Confederation  of  1643.  The  idea  made  its 
most  significant  appearance  in  William  Penn's  "Frame  of  Govern- 
ment" for  Pennsylvania,  written  in  1682.  The  Frame  of  Government 
established  annual  elections  for  the  provincial  council  and  affirmed  the 
importance  of  rotation  in  office  for  the  governor,  councillors,  and 
members  of  the  general  assembly.83 

Drawing  on  lessons  from  antiquity  and  the  Renaissance  and  on 
seventeenth-  and  eighteenth-century  English  political  theory,  America's 
revolutionaries  identified  three  distinct  reasons  for  incorporating  rota- 
tion into  their  new  constitutional  designs. 

Enhanced  Participation 

Consistent  with  Athenian  practice  and  the  views  of  Harrington, 
rotation  provided  an  opportunity  for  a  greater  number  of  individuals 
to  serve  in  government.  Article  IV  of  the  "Frame  of  Government" 
(1682),  for  example,  stipulated  that  "after  the  first  seven  years,  every 
one  of  the  said  third  parts,  that  goeth  yearly  off,  shall  be  incapable  of 
being  chosen  again  for  one  whole  year  following:  that  so  all  may  be 
fitted  for  government,  and  have  experience  of  the  case  and  burden  o 
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it."  Not  only  would  more  people  be  able  to  serve  in  government 
through  the  principle  of  rotation,  but  also,  as  historian  Gordon  Wood 
notes,  it  would  compel  "mobility  in  a  deferential  society  where  men 
too  often  felt  obliged  to  reelect  their  rulers  for  fear  of  dishonoring 
them. 

A  Check  on  Tyranny 

Following  the  views  of  Sidney,  Locke,  and  Burgh,  America's 
revolutionaries  advocated  rotation  as  a  check  on  tyranny  and  the 
unbridled  usurpation  of  political  power.  Fearing  abuse  of  executive 
power  in  particular,  by  1777  seven  of  the  ten  new  state  constitu- 
tions (in  Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Caro- 
lina, South  Carolina,  and  Georgia)  had  limited  the  number  of  years 
that  an  executive  officer  could  serve  in  office.  Typical  of  these 
constitutions  is  the  statement  made  in  Article  XXXI  of  the  Maryland 
constitution  of  1776:  "That  a  long  continuance,  in  the  first  executive 
departments  of  power  or  trust,  is  dangerous  to  liberty;  a  rotation, 
therefore,  in  those  departments,  is  one  of  the  best  securities  of 
permanent  freedom."  ■■ 

One  state  went  much  further  than  the  others  in  adopting  the 
principle  of  rotation.  The  Pennsylvania  constitution  of  1776,  considered 
to  be  the  most  radical  constitution  of  the  revolutionary  era,  required 
rotation  in  office  for  all  elected  officials — executive  and  legislative — in 
order  to  prohibit,  as  the  constitution  stated,  "the  danger  of  establishing 
an  inconvenient  aristocracy."  An  anonymous  publicist  in  Pennsylvania 
called  rotation  "one  of  the  life  guards  of  liberty."  •• 

Revolutionary  constitutions  were  particularly  influenced  by  the 
pamphlets  of  "Cato,"  written  by  the  British  radical  Whigs,  John 
Trenchard  and  Thomas  Gordon.  In  rather  colorful  language,  Tren- 
chard  explained  why  rotation  for  representatives  was  necessary  to 
preserve  liberty:  "The  Possession  of  Power  soon  alters  and  vacillates 
their  Hearts,  which  are  at  the  same  time  sure  to  be  leavened,  and 
puffed  up  to  an  unnatural  size."  In  what  reads  very  much  like  the  case 
for  term  limitations,  Trenchard  argued  that  representatives  who  served 
too  long  would  grow  indifferent  to  the  interests  of  their  constituents, 
lose  their  moderation,  renounce  their  commitments  and  promises, 
magnify  their  conceit,  and  ultimately,  become  tyrannical.  Therefore, 
said  Trenchard,  a  rotation  "in  Power  and  Magistracy,  is  essentially 
necessary  to  a  free  Government:  it  is  indeed  the  Thing  itself;  and 
constitutes,  animates,  and  informs  it,  as  much  as  the  soul  animates  the 
Man." "  s 

No  other  state  went  as  far  as  Pennsylvania  in  restricting  the 
reelection  of  legislators  to  the  lower  house.  However,  three  states — 
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New  York,  Delaware,  and  Virginia — required  rotation  of  senators.  Six 
states — New  York,  New  Jersey,  Pennsylvania,  Delaware,  Maryland, 
and  South  Carolina — limited  the  terms  of  sheriffs,  coroners,  governors, 
or  members  of  the  governor's  council.38 

Enhanced  Representation 

Inspired  by  the  Aristotelian  principle  of  "all  over  each  and  each  in 
turn  over  all,"  America's  revolutionaries  viewed  rotation  as  way  to 
facilitate  and  affirm  the  experiential  connection  that  must  necessarily 
exist  between  representatives  and  the  represented.  The  bill  of  rights 
contained  in  the  Virginia  constitution  of  1776  expressed  the  expectation 
that  the  threat  of  oppression  would  be  diminished  and  the  qualities  of 
representation  enhanced  if  public  officials  were  frequently  "reduced  to 
a  private  station."  Section  5  stated: 

That  the  legislative  and  executive  powers  of  the  State  should  be 
separate  and  distinct  from  the  judiciary;  and  that  the  members  of 
the  two  first  may  be  restrained  from  oppression,  by  feeling  and 
participating  the  burdens  of  the  people,  they  should  at  fixed 
periods,  be  reduced  to  a  private  station,  return  into  that  body  from 
which  they  were  originally  taken,  and  the  vacancies  be  supplied  by 
frequent,  certain,  and  regular  elections.** 

The  view  that  the  connection  between  representative  and  constituent  is 
strengthened  and  the  exuberance  of  government  tamed  when  represen- 
tatives know  that  they  must  soon  return  to  live  in  the  community  they 
have  helped  shape  through  their  actions  in  government  was  ardently 
expressed  by  Thomas  Paine  in  Common  Sense  (1776),  one  of  the  most 
influential  tracts  of  the  revolution: 

That  the  interest  of  every  part  of  the  colony  may  be  attended  to, . . . 
the  elected  might  never  form  to  themselves  an  interest  separate  from 
the  electors,  prudence  will  point  out  the  propriety  of  having 
elections  often,  because  as  the  elected  might  by  that  means  return 
and  mix  again  with  the  general  body  of  the  electors  in  a  few 
months,  their  fidelity  to  the  public  will  be  secured  by  the  prudent 
reflection  of  not  making  a  rod  for  themselves.  And  as  this  frequent 
interchange  will  establish  a  common  interest  with  every  part  of  the 
community,  they  will  mutually  and  naturally  support  each  other, 
and  on  this  . . .  depends  the  strength  of  government  and  the 
happiness  of  the  governed.40 

It  is  noteworthy  that  a  call  for  officials  to  "return  to  public  life" 
appears  in  the  many  bills  of  rights  that  served  as  preambles  to  almost 
every  state  constitution  passed  during  the  revolutionary  era.  Alongside 
the  rights  to  frequent  elections  or  free  speech,  rotation  in  office 
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appeared  as  a  right  necessary  to  preserve  liberty  and  enhance  the 
quality  of  representative  government.41 

Rotation  on  Trial:  The  Articles  of  Confederation 

These  republican  sentiments  influenced  the  drafting  of  the  Articles 
of  Confederation  (1781),  which  called  for  the  annual  appointment  of 
delegates  to  the  national  legislature,  provided  for  their  recall  at  any 
time,  and  set  limits  on  the  length  of  time  a  delegate  could  hold  office. 
Section  V  of  the  Articles  stated:  "No  state  shall  be  represented  in 
Congress  by  less  than  two,  nor  by  more  than  seven  members;  and  no 
person  shall  be  capable  of  being  a  delegate  for  more  than  three  years  in 
any  term  of  six  years."  4a  Thomas  Jefferson  praised  the  principle  of 
rotation  "established  in  the  office  of  President  of  Congress,  who  could 
serve  but  one  year  in  three."  4S  A  committee  of  Congress,  consisting  of 
Alexander  Hamilton,  James  Madison,  and  Thomas  Fitzsimmons, 
reported  on  the  importance  of  rotation  in  the  design  of  a  representative 
republic  in  1782: 

The  truth  is,  the  security  intended  to  the  general  liberty  in  the 
Confederation  consists  in  the  frequent  election  and  in  the  rotation 
of  the  members  of  Congress,  by  which  there  is  a  constant  and 
effective  check  upon  them.  This  is  the  security  which  the  people  in 
every  state  enjoy  against  the  usurpations  of  their  internal  govern- 
ment and  it  is  the  true  source  of  security  in  a  representative 
republic.44 

By  the  mid- 1780s  the  revolutionary  zeal  for  rotation  in  office  had 
started  to  wane  due  to  the  disintegration  of  the  Confederation  and  the 
forced  retirement  of  six  popular  and  effective  state  executives.  At  a 
meeting  of  the  Pennsylvania  Council  of  Censors  in  1784  the  Republi- 
can Society  criticized  the  principle  of  rotation  for  depriving  men  of  an 
incentive  to  serve  and  the  state  of  able  servants.45  Additionally,  the 
Republican  Society  charged  that  rotation  was  antidemocratic,  as  "the 
privilege  of  the  people  in  elections,  is  so  far  infringed  as  they  are 
thereby  deprived  of  the  right  of  choosing  those  persons  whom  they 
would  prefer,"  *•  one  of  the  most  frequently  heard  arguments  against 
contemporary  term  limitations. 

The  same  year  marked  the  expiration  of  the  first  three-year  term 
for  delegates  to  the  Continental  Congress.  A  committee  was  appointed 
to  investigate  which  members  were  now  serving  beyond  their  terms. 
Samuel  Osgood  of  Massachusetts,  along  with  two  delegates  from 
Delaware  and  two  from  Rhode  Island,  were  found  to  have  reached,  the 
end  of  their  public  service  in  the  Congress.  Osgood  and  the  Delaware 
delegates  retired  without  much  of  a  fuss;  not  so  the  Rhode  Island 
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contingent.  In  May  of  1784  a  battle  ensued,  with  the  Rhode  Island 
delegates  fighting  "tooth  and  toenail  to  retain  their  seats."  The  recorded 
debates  "were  conducted  with  a  good  deal  of  warmth  on  both  sides  of 
the  question,"  remarked  Secretary  Charles  Thomson.  James  Monroe 
observed:  "I  never  saw  more  indecent  conduct  in  any  assembly  before." 
Fearing  that  they  would  be  unable  to  finish  their  work  before 
adjourning  for  the  summer,  the  delegates  to  Congress  simply  dropped 
the  controversy.47 

A  New  Constitution,  without  Rotation 

Despite  such  criticisms,  the  principle  of  rotation  was  still  popular 
enough  to  merit  inclusion  in  the  plan  presented  to  the  Constitutional 
Convention  in  the  summer  of  1787  by  Edmund  Randolph  of  Virginia. 
Section  4  of  the  Virginia  plan  stated  that  "members  of  the  first  branch 
of  the  National  Legislature"  would  be  "incapable  of  re-election"  for  a 
period  of  time  to  be  determined  by  the  convention  "after  the  expiration 
of  their  term  of  service."  Similarly,  the  people  of  Massachusetts  were  so 
attached  to  the  principle  of  rotation  that  the  Massachusetts  legislature 
instructed  the  state's  delegates  to  the  Constitutional  Convention  "not  to 
depart  from  the  rotation  established  in  the  Article."  Even  after  the 
provision  on  rotation  was  eliminated  from  the  Virginia  plan  by  the 
convention,  Rufus  King,  and  Nataniel  Gorham  of  Massachusetts 
continued  to  push  for  a  reconsideration  of  Randolph's  proposal.  They 
were  not  successful.  After  brief  debate  on  different  occasions  throughout 
the  summer,  neither  mandatory  rotation  nor  ineligibility  for  office  was 
included  in  subsequent  drafts  of  the  constitution  for  either  the  House  or 
the  Senate.48 

If  rotation  in  office  was  such  an  important  part  of  republican 
political  design,  why  was  it  not  included  in  the  U.S.  Constitution?  Most 
of  the  convention's  discussion  about  rotation  and  eligibility  for  reelec- 
tion was  focused  on  the  executive.  Once  it  was  determined  that  the 
president's  term  of  office  would  be  relatively  short,  delegates  agreed 
that  a  prohibition  against  reeligibility  would  not  be  necessary.  Hamil- 
ton's critique  of  rotation  in  the  presidency  no  doubt  helped  to  persuade 
other  delegates  against  its  inclusion.  Rotation,  said  Hamilton,  "would 
be  a  diminution  of  the  inducements  to  good  behavior."  It  would  tempt 
"sordid  views"  and  "peculation,"  by  office  holders  who  think  about 
nothing  else  but  where  their  next  job  will  be.  Finally,  echoing  the 
concerns  of  the  Pennsylvania's  Council  of  Censors,  rotation  would 
deprive  the  nation  of  "the  experience  and  wisdom  gained  by  an 
incumbent,  perhaps  just  when  that  experience  is  needed  most." 4* 

A  number  of  other  reasons  help  account  for  why  the  principle  of 
rotation  was  not  applied  to  the  House  or  Senate  by  the  Constitutional 
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Convention.  To  start,  some  delegates  were  convinced  that  as  long  as 
terms  were  short,  mandatory  rotation  was  not  needed.  Many  assumed 
that  frequent  elections  would  mean  frequent  turnover.  Other  delegates, 
such  as  those  from  the  New  England  states,  were  convinced  that 
rotation  was  not  needed  where  the  norm  of  instruction  to  represen- 
tatives prevailed.  Because  many  New  England  states  practiced  instruc- 
tion, most  prominently  in  Massachusetts,  delegates  may  have  believed 
that  this  norm  would  bind  anyone  elected  from  their  state  to  serve  in 
the  new  national  government.80 

In  addition  to  short  terms  and  instruction,  other  constitutional 
safeguards — most  notably  the  separation  of  powers  and  federalism — 
made  rotation  appear  unnecessary.  Both  of  the  latter  measures  served  as 
a  check  on  ambition  and  the  dangers  of  tyrannical  government  so  feared 
by  the  framers.61  Given  the  problems  faced  by  the  Congress  under  the 
Articles  of  Confederation,  delegates  may  have  wanted  to  avoid  the 
possibility  of  unnecessary  clash  over  the  enforcement  of  rotation. 

Finally,  as  the  principle  of  rotation  was  being  practiced  on  a 
voluntary  basis  in  many  state  legislatures,  delegates  may  have  rightly 
assumed  that  rotation  in  office  would  also  be  the  norm  in  the 
legislatures  of  the  new  national  government,  even  without  a  constitu- 
tional requirement. 

The  Great  Debate  over  Rotation  in  Office 

The  absence  of  a  rotation  requirement  in  the  finished  Constitution 
was  strongly  denounced  by  the  Antifederalists,  who  viewed  the  princi- 
ple as  a  "truly  republican  institution."  Most  of  the  Antifederalist 
criticism  reflected  fear  that  the  Senate  would  become  "a  fixed  and 
unchangeable  body  of  men"  and  the  president  "a  king  for  life,  like  the 
king  of  Poland."  Delegates  at  the  ratification  conventions  in  New  York, 
Virginia,  and  North  Carolina  proposed  amending  the  new  Constitution 
to  include  rotation  for  the  presidency." 

The  process  of  ratifying  the  Constitution  was  punctuated  by  great 
debates  over  the  wisdom  of  rotation  in  office,  debates  every  bit  as 
passionate  and  far  more  informed  than  any  of  the  contemporary 
quarrels  over  term  limitations. 

New  York's  "Brutus"  advocated  rotation  for  the  Senate  on  the 
grounds  that  it  would  give  more  people  the  opportunity  to  serve  in 
government:  "It  would  give  opportunity  to  bring  forward  a  greater 
number  of  men  to  serve  their  country,  and  would  return  those,  who  had 
served,  to  their  state,  and  afford  them  the  advantage  of  becoming  better 
acquainted  with  the  condition  and  politics  of  their  constituents."  M  This 
view  was  shared  by  Elbridge  Gerry  of  Massachusetts,  who  criticized  the 
new  Constitution  at  the  Massachusetts  ratification  convention  in  1788: 
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There  is  not  provision  for  a  rotation,  nor  anything  to  prevent  the 
perpetuity  of  office  in  the  same  hands  for  life;  which  by  a  little  well 
timed  bribery,  will  probably  be  done,  to  the  exclusion  of  men  of  the 
best  abilities  from  their  share  in  the  offices  of  government.*4 

New  York's  Melancton  Smith  was  the  Antifederalist's  most 
articulate  and  thoughtful  advocate  of  rotation  in  office.  In  June  of  1788, 
Smith  reaffirmed  the  potential  of  rotation  to  check  tyranny  and  the 
abuse  of  power.  Calling  for  a  constitutional  amendment  to  remedy  the 
"evil"  of  the  proposed  Senate,  Smith  proposed: 

rotation  ...  as  the  best  possible  mode  of  affecting  a  remedy.  The 
amendment  will  not  only  have  a  tendency  to  defeat  any  plots,  which 
may  be  formed  against  the  liberty  and  authority  of  the  state 
governments,  but  will  be  the  best  means  to  extinguish  the  factions 
which  often  prevail,  and  which  are  sometimes  so  fatal  in  legislative 

bodies We  have  generally  found,  that  perpetual  bodies  have 

either  combined  in  some  scheme  of  usurpation,  or  have  been  torn 
and  distracted  with  cabals — Both  have  been  the  source  of  misfor- 
tune to  the  state.  Our  Congress  would  have  been  a  fine  field  for 
party  spirit  to  act  in — That  body  would  undoubtedly  have  suffered 
all  the  evils  of  faction,  had  it  not  been  secured  by  the  rotation 
established  by  the  articles  of  the  confederation.** 

Smith  and  Brutus  understood  that  it  would  be  very  difficult  to  get 
rid  of  individuals  once  they  were  elected  to  office.  "Every  body 
acquainted  with  public  affairs  knows  how  difficult  it  is  to  remove  from 
office  a  person  who  is  [sic]  long  been  in  it.  It  is  seldom  except  in  cases  of 
gross  misconduct.  It  is  rare  that  want  of  competent  ability  procures  it." 
Echoing  other  Antifederalist  warnings  about  the  dangers  of  permanent 
government,  Brutus  recommended  that  "it  would  be  wise  to  determine 
that  a  senator  should  not  be  eligible  after  he  had  served  for  the  period 
assigned  by  the  constitution  for  a  certain  number  of  years;  perhaps 
three  would  be  sufficient."  •• 

The  argument  that  rotation  in  office  helps  to  secure  fidelity 
between  the  representative  and  the  represented,  to  paraphrase  Paine, 
was  made  rather  simply  by  James  Monroe  of  Virginia,  who  argued 
that  "the  rotative  principle  is  preserved"  for  the  sake  of  legislative 
responsibility  "which  will  I  hope  never  be  given  up."  "Even  good  men 
in  office,"  said  Virginia's  Richard  Henry  Lee,  "in  time,  imperceptibly 
lose  sight  of  the  people,  and  gradually  fall  into  measures  prejudicial  to 
them."  The  need  for  rotation  as  a  means  to  assure  quality  representa- 
tion was  also  emphasized  by  John  Lansing  in  New  York  who  urged 
passage  of  an  amendment  to  require  rotation  for  senators  to  "oblige 
them  to  return,  at  certain  periods,  to  their  fellow-citizens,  that,  by 
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ling  with  the  people,  they  may  recover  that  knowledge  of  their 
"^terests,  and  revive  that  sympathy  with  their  feelings,  which  power 
'  d  an  exalted  station  are  too  apt  to  efface  from  the  minds  of  rulers." 
Elbridge  Gerry  made  the  same  case  to  his  colleagues  in  Massachusetts: 

By  this  neglect  (of  rotation]  we  lose  the  advantages  of  that  check  to 
the  overbearing  insolence  of  office  which  by  rendering  him  ineligi- 
ble at  certain  periods,  keeps  the  mind  of  man  in  equilibria,  and 
teaches  him  the  feelings  of  the  governed,  and  better  qualifies  him  to 
govern  in  his  turn.87 

The  Federalists  Strike  Back 

The  Antifederalist  critique  of  the  Constitution  did  not  go  unchal- 
lenged. In  New  York,  Robert  R.  Livingston  provided  a  scathing 
response  to  the  rotation  proposal  of  John  Lansing  and  Gilbert 
Livingston: 

The  people  arc  the  best  judges  of  who  ought  to  represent  them.  To 
dictate  and  control  them,  to  tell  them  whom  they  shall  not  elect,  is 
to  abridge  their  natural  rights.  This  rotation  is  an  absurd  species  of 
ostracism — a  mode  of  proscribing  eminent  merit,  and  banishing 
from  stations  of  trust  those  who  have  filled  them  with  the  greatest 
faithfulness.  Besides,  it  takes  away  the  strongest  stimulus  to  public 
virtue — the  hopes  of  honors  and  rewards.88 

Similarly,  Roger  Sherman  lashed  out  against  rotation  for  the 
president  and  senate  in  "A  Citizen  of  New  Haven,"  printed  in  1788: 

It  is  proposed  to  make  the  president  and  senators  ineligible  after 
certain  periods.  But  this  would  abridge  the  privilege  of  the  people 
and  remove  one  great  motive  to  fidelity  in  office,  and  render  persons 
incapable  of  serving  in  offices,  on  account  of  their  experience, 
which  would  best  qualify  them  for  usefulness  in  office— but  if  their 
services  are  not  acceptable  they  may  be  left  out  at  any  new 
election.88 

But  the  strongest  argument  against  rotation  was  once  again  Hamilton's, 
delivered  at  the  New  York  ratification  convention.  Hamilton's  final 
response  to  Melancton  Smith  merits  attention  here  as  a  balance  to  the 
case  made  by  the  Antifederalists: 

Sir,  in  contending  for  a  rotation,  the  gentlemen  carry  their  zeal 
beyond  all  reasonable  bounds.  I  am  convinced  that  no  government, 

founded  on  their  feeble  principle,  can  operate  well [Rotation 

would  be  productive  of  many  disadvantages:  under  particular 
circumstances,  it  might  be  extremely  inconvenient,  if  not  fatal  to  the 
prosperity  of  our  country.  [Emphasis  added.]  •?>.  /  /  r>  "»  */ 
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Livingston,  Sherman,  and  Hamilton  made  three  arguments  which 
reappear  frequently  in  contemporary  clashes  about  term  limitations: 

1.  The  people  have  a  right  to  judge  who  they  will  and  will  not  elect 
to  public  office. 

2.  Rotation  reduces  the  incentives  for  political  accountability. 

3.  Rotation  deprives  the  polity  of  experienced  public  servants. 

The  Antifederalists  Respond 

The  responses  of  the  Antifederalists  to  Livingston,  Sherman,  and 
Hamilton  remain  relevant  to  the  current  term-limitation  debates. 

There  were  two  prevalent  responses  to  the  argument  that  the 
people  have  a  right  to  choose  whom  to  elect.  States  imposed  many  other 
restrictions  on  who  could  be  elected  to  office,  including,  at  the  time, 
property,  age,  and  residence  requirements.  Furthermore,  citizens  could 
not  always  be  relied  upon  to  bring  about  the  degree  of  electoral 
turnover  necessary  to  ensure  the  other  values  of  rotation.  Richard 
Henry  Lee  explained: 

Were  the  people  always  properly  attentive,  they  would  at  proper 
periods,  call  their  law  makers  home,  by  sending  others  in  their 
room;  but  it  is  not  often  the  case,  and  therefore,  in  making 
constitutions,  when  the  people  are  attentive,  they  ought  cautiously 
to  provide  for  these  benefits,  those  advantageous  changes  in  the 
administration  of  their  affairs,  which  they  are  often  apt  to  be 
inattentive  to  in  practice.*1 

Lee's  solution  involved  frequent  elections,  a  right  to  recall  elected 
officials  (another  provision  missing  from  the  proposed  constitution), 
and  rotation  in  office. 

Melancton  Smith  and  Richard  Henry  Lee  were  not  moved  by  the 
argument  that  mandatory  rotation  discouraged  accountability,  believing 
that  whatever  small  degree  of  accountability  were  lost  by  rotation 
would  be  worth  the  price  to  safeguard  liberty.  Because  elected  officials 
would  have  to  return  home  after  stepping  down  from  office,  they  urged, 
it  was  unlikely  that  they  would  be  inclined  while  in  office  to  act  against 
the  interests  of  their  constituents.  In  fact,  just  the  opposite  would  occur, 
making  "a  return  to  private  station"  an  inducement  to  accountability 
rather  than  a  distraction  from  it. 

Finally,  Smith  and  Lee  believed  that  objections  based  on  the  loss  of 
experience  and  expertise  were  specious  to  the  extent  that  rotation  did 
not  require  permanent  retirement  from  public  life.  In  some  systems  of 
rotation,  after  "taking  a  vacation,"  as  it  was  sometimes  called, 
individuals  could  run  again  for  the  very  same  office.  In s  others, 
individuals  might  be  prevented  from  serving  in  the  same  office  but 
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could  bring  their  experience  and  expertise  to  bear  in  a  different  elected 
position.  Rather  than  squandering  experience,  the  capacity  of  the 
individual  as  a  representative  and  citizen  would  be  enhanced  by  a 
period  in  private  station. 

To  those  worried  that  only  a  limited  number  of  individuals  were 
qualified  to  serve  in  office,  Lee  responded:  "I  would  not  urge  the 
principle  of  rotation,  if  I  believed  the  consequence  would  be  an 
uninformed  federal  legislature;  but  I  have  no  apprehension  of  this  in 
this  enlightened  country."  ea 

In  general,  the  Antifederalists  feared  that  the  elimination  of 
annual  elections,  rotation  in  office,  and  recall — together  with  the 
extensive  powers  given  to  Congress — would  make  the  "federal  rulers 
. . .  masters,  and  not  servants." ,s  Cecelia  Kenyon  described  the 
Antifederalists  as  "men  of  little  faith"  whose  theory  of  representation 
reflected  a  profound  distrust  of  elected  officials.  While  the  Antifederal- 
ists preferred  "actual"  to  "virtual"  representation  and  instruction  to 
trusteeship,  they  shared  the  Federalists'  commitment  to  the  close 
connection  that  must  bind  representatives  and  their  constituents. 
Rotation  was  considered,  and  perhaps  is,  one  of  the  most  effective 
institutions  to  accomplish  this  end.64 

The  Early  Republic:  The  Voluntary 
Norm  of  Rotation 

The  Antifederalists  were  not  sufficiently  persuasive,  and  rotation 
was  left  out  of  the  Constitution.  Nevertheless,  it  remained  a  popular 
principle  of  republican  rule  throughout  the  nineteenth  century,  a 
principle  with  considerable  practical  effect,  albeit  much  of  it  voluntary. 
In  August  of  1789  Representative  Thomas  Tucker  of  South  Carolina 
proposed  a  constitutional  amendment  to  limit  the  terms  of  national 
elected  officials.  Although  the  amendment  was  never  voted  upon, 
rotation  became  the  prevailing  norm  for  presidents,  senators,  and 
members  of  the  House  of  Representatives. 

George  Washington's  voluntary  retirement  after  two  terms  as 
president  set  an  important  precedent.  Like  Jefferson,  Washington 
supported  rotation  and  wished  others  would  embrace  the  idea  as  well. 
Toward  the  end  of  his  first  term  in  office,  Washington  wrote  to 
Madison:  "The  spirit  of  the  government  may  render  a  rotation  in  the 
elected  officers  of  it  most  congenial  with  the  ideas  [the  people  have]  of 
liberty  and  safety."  w 

The  rotative  principle  was  extended  from  elected  officials  to 
appointed  ones  following  Washington's  tenure  in  office.  President 
Jefferson  advocated  strict  adherence  to  the  principle  of  rotation  in 
order  to  prevent  the  formation  of  a  permanent  bureaucracy.*8  The 
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idea  of  rotation,  as  Leonard  White  explains,  "gradually  spread  to 
appointive  positions,  at  first  those  from  which  some  danger  to  public 
liberties  might  be  apprehended,  such  as  sheriffs  and  justices  of  the 
peace."  The  principle  of  rotation  was  part  of  the  vigorous  democrati- 
zation movement  that  characterized  the  early  republic.  Indeed  as 
White  concludes,  the  expansion  of  the  rotative  principle  was  "inspired 
on  the  whole  by  devotion  to  democratic  dogma,  not  to  partisan 
advantage."  *7 

For  those  still  concerned  about  the  loss  of  experience  brought 
about  by  rotation,  John  Taylor  offered  this  assurance  in  1814:  "More 
talent  is  lost  by  long  contrivances  in  office  than  by  the  system 
of  rotation."  Taylor  held  that  "ability  was  stimulated  by  the  prospect 
of  future  employment  and  smothered  by  the  monopoly  of  experi- 


ences." M 


Rotation  was  further  extended  to  appointive  office  by  federal  law 
through  passage  of  the  "Four  Year  Law,"  promoted  by  Secretary  of  the 
Treasury  William  H.  Crawford  in  1820.  The  "Tenure  of  Office  Act," 
as  it  was  widely  known,  established  a  fixed  term  of  four  years  (in  place 
of  the  previous  tenure  at  the  pleasure  of  the  president)  for  district 
attorneys,  collectors  and  surveyors  of  customs,  naval  officers,  money 
agents,  receivers  of  public  money  for  lands,  registers  of  land  offices, 
paymasters  in  the  army,  the  apothecary-general,  his  assistant,  and  the 
commissary-general  of  purchases.** 

Political  practice  during  the  early  nineteenth  century  was  gener- 
ally consistent  with  the  rotative  principle.  As  James  Sterling  Young 
discovered,  most  representatives  in  Washington  during  the  nation's  first 
four  decades  viewed  their  tenure  as  "splendid  misery." 

The  thanklessness,  the  indignity,  and  the  meanness  of  the  political 
vocation  are  such  recurrent  themes  of  comment  in  the  community 
record,  and  the  drumfire  of  self-censure  was  so  constant  an 
accompaniment  to  the  work  of  governing,  as  to  convey  the 
impression  of  a  community  at  war  with  itself. 

These  were  individuals,  says  Young,  "who  even  as  they  indulged 
the  urge  to  power,  could  not  easily  turn  aside  their  democratic 
conscience  that  instructed  them  of  power's  evil."  70  The  result,  for 
much  of  the  nineteenth  century,  was  a  high  rate  of  resignation  from 
office  and  high  rates  of  turnover  in  both  the  House  and  Senate. 
Through  the  end  of  the  century  it  was  rare  for  the  percentage  of  first- 
term  members  serving  in  the  House  of  Representatives  to  be  lower 
than  40  to  45  percent.  House  members  rarely  served  more  than  two 
terms.71  ** 
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Jacksonian  Democracy:  Rotation  and 
Faith  in  the  Common  Citizen 

The  broadest  and  most  ardent  nineteenth-century  defense  of 
rotation  was  made  during  the  presidency  of  Andrew  Jackson.  Dedi- 
cating a  healthy  portion  of  his  1829  inaugural  address  to  a  discussion 
of  rotation  in  office,  Jackson  gave  a  new  democratic  twist  to  many  of 
the  arguments  used  by  the  revolutionaries  and  Antifederalists  to 
defend  rotation.  Moving  beyond  the  idea  that  rotation  opened  up 
opportunities  for  citizen  involvement  in  governing,  Jackson  argued 
that  all  men  were  capable  of  holding  public  office:  "The  duties  of  all 
public  officers  are,  or  at  least  admit  of  being  made,  so  plain  and 
simple  that  men  of  intelligence  may  readily  qualify  themselves  for 
their  performance."  7a  If  citizens  had  the  opportunity  to  govern,  the 
quality  of  governance  would  be  better  for  it.  Jackson  observed  that 
"there  are,  perhaps,  few  men  who  can  for  any  great  length  of  time 
enjoy  office  and  power  without  being  more  or  less  under  the  influence 
of  feelings  unfavorable  to  the  faithful  discharge  of  their  public  duties." 
While  integrity  might  suffice  to  protect  the  office  holder  from 
corruption,  the  longer  the  office  holder  remained  in  office  the  more 
likely  he  would  yield  to  temptation.  "Corruption  in  some  and  in 
others  a  perversion  of  correct  feelings  and  principles,"  said  Jackson, 
"divert  government  from  its  legitimate  ends  and  make  it  an  engine  for 
the  support  of  the  few  at  the  expense  of  the  many."  "  In  short,  "the 
more  secure  an  office  holder,  the  more  his  interests  would  diverge 
from  those  of  his  constituents."  74 

In  Jacksonian  democracy,  rotation  reduced  the  chances  of  cor- 
ruption borne  of  familiarity  with  government  and  reinstated  service 
on  behalf  of  the  public  interest  as  the  norm  for  public  officials. 
No  one  should  "treat  public  office  as  a  species  of  property,"  nor 
view  government  "as  a  means  of  promoting  individual  interests," 
proclaimed  Jackson.  Government  is  "an  instrument  created  solely 
for  the  service  of  the  people";  rotation  in  office  would  keep  it  that 
way.7* 

Jackson's  defense  and  extension  of  rotation  was  a  response  to  the 
fervor  for  democracy  brewing  in  America  and  "a  belief  that  self- 
government  required  wide  participation  by  citizens,  not  only  in 
legislative  halls,  but  in  executive  offices."  As  Leonard  White  explained, 
"Rotation  was  imposed  because  it  was  demanded  from  below,  not 
merely  because  it  was  advocated  from  above."  7*  % 

Nevertheless,  strong  objection  was  expressed  to  Jackson's  applica- 
tion of  rotation  to  appointive  office.  The  elderly  Madison  condemned 
the  application  of  rotation  to  administration,  as  did  other  political 
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luminaries  of  the  era,  such  as  Daniel  Webster,  Henry  Clay,  and  John 
Calhoun.  Jackson's  Whig  opponents  contended  that  rotation  applied  to 
administration  contributed  to  the  aggrandizement  of  presidential 
power,  "corrupted  public  and  private  morals,"  and  "lowered  the 
competence  and  impartiality  of  the  public  service,  reducing  it  to  a  mere 
party  agency  instead  of  preserving  a  status  like  that  of  the  armed 
forces — the  common  servant  of  the  people." 77 

Undaunted  by  his  critics,  Jackson  used  his  multifaceted  defense  of 
rotation,  which  Arthur  M.  Schlesinger,  Jr.,  judged  "a  sincere  measure 
of  reform,"  to  justify  creation  of  the  spoils  system.  In  direct  response  to 
those  who  lamented  the  loss  of  experience  in  government  that  the  spoils 
system  produced,  Jackson  argued,  "I  can  not  but  believe  that  more  is 
lost  by  the  long  continuance  of  men  in  office  than  is  generally  to  be 
gained  by  their  experience."  To  be  sure,  the  spoils  system  helped 
Jackson  build  his  power  base  in  the  Democratic  party,  but,  in  the 
assessment  of  Schlesinger,  it  also  helped  to  "restore  faith  in  govern- 
ment" which  had  been  declining  as  a  reaction  to  bureaucratic  corrup- 


tion.7* 


In  moving  beyond  the  case  for  rotation  made  by  American 
revolutionary  and  Antifederalist  theorists,  Jackson  established  the 
practice  "as  an  essential  step  in  the  gradual  formulation  of  a  program 
for  democratic  America."  n  Under  Jackson's  tutelage  rotation  was 
transformed  from  a  guard  against  governmental  excess  into  a  vehicle 
for  democratic  empowerment. 

As  "a  leading  principle  in  the  republican  creed,"  rotation  in  office 
was  also  a  part  of  the  popular  Jacksonian  movement  against  the 
professionalization  of  politics  and  the  general  expansion  of  government. 
"We  have  no  great  faith  in  professional  politicians,"  declared  The 
Democratic  Review  in  1836,  "when  too  long  entrusted  with  too 
seoirely  established  power."  ••  This  sentiment  is  reminiscent  of  charges 
made  against  the  "Washington  establishment"  by  contemporary  critics. 
Admittedly,  there  is  some  irony  in  Jackson's  defense  of  rotation  as  a 
justification  for  the  spoils  system.  As  Max  Farrand  points  out,  the 
spoils  system  "marks  the  rise  of  a  class  of  professional  politicians,"  who, 
in  the  terminology  of  Max  Weber,  make  politics  a  vocation.  In  the  end, 
this  may  say  less  about  the  spoils  system  than  it  does  about  the 
incompatibility  of  bureaucratic  governance  (rotation  notwithstanding) 
with  the  aspirations  of  traditional  republicanism  and  the  demands  of 
representative  democracy." 

Thus,  two  ironies  may  beset  Jackson's  embrace  and  extension  of 
the  rotative  principle.  The  creation  of  the  spoils  system  may  have 
contributed  to  the  rise  of  professional  politicians,  ultimately  leading  to 
the  decline  of  rotation  as  a  popular  principle  of  democratic  governance. 


97 

Rotation  in  Office:  The  History  of  an  Idea    39 

The  Decline  of  the  Rotative  Principle 

Jackson's  extension  of  rotation  to  administrative  offices  responded 
to  the  democratic  temper  of  the  time,  but  it  also  sowed  the  seeds  of 
rotation's  eventual  demise. 

Continued  Expansion  for  a  Time 

For  the  next  three  decades  (until  1860)  rotation  remained  associ- 
ated with  the  democratic  creed.  By  1830  fifteen  states  had  systems  of 
rotation  for  the  office  of  governor;  nineteen  had  similar  requirements  in 
their  constitutions  for  the  rotation  of  some  executive  officers.  Delegates 
to  an  1837  convention  called  to  amend  Pennsylvania's  constitution 
remained  committed  in  word  and  deed  to  the  principle  of  rotation 
placed  in  the  1776  constitution  by  Benjamin  Franklin  and  the  "patriots 
of  the  revolution."  " 

Responding  to  critics  who  insisted  that  rotation  squandered  the 
experience  of  seasoned  officials,  Frederick  Grimke  of  South  Carolina 
defended  the  use  of  the  spoils  system  by  the  parties  as  a  way  to  bring 
"as  large  a  number  of  citizens  as  practicable  . . .  into  the  mode  of 
conducting  public  affairs."  Rotation  helped  train  a  greater  number  of 
citizens  for  and  about  public  life,  to  the  betterment  of  the  republic.  In 
1848  Grimke  explained  why  rotation  posed  no  threat  to  the  quality  of 
government: 

It  has  been  supposed  that  where  these  changes  are  frequent  the 
persons  elected  must  for  the  most  part  be  inexperienced  and 
incompetent.  The  fear  lest  this  should  be  the  case  is  wisely 
implanted  in  our  nature.  It  holds  us  back  when  we  are  about  to  run 

into  an  extreme But  public  office  itself  creates  to  a  great  extent 

the  very  ability  which  is  required  for  the  performance  of  its  duties. 
And  it  is  not  at  all  uncommon  when  individuals  have  been  snatched 
up  from  the  walks  of  private  life  to  fill  responsible  stations  to  find 
that  the  affairs  of  society  are  conducted  pretty  much  upon  the  same 
principles  and  with  as  much  skill  and  intelligence  as  before.  Habits 
of  order  and  method  are  soon  imparted  to  the  incumbent,  and  they 
constitute  the  moving  spring  of  all  effective  exertion,  either  mental 
or  physical." 

Rotation  in  office  continued  to  receive  high  marks  from  politicians 
through  the  Civil  War.  In  a  long  and  colorful  speech,  Senator  Allen  of 
Ohio  in  1850  extolled  rotation  in  office  as  constituting  the  underlying 
principle  of  the  American  political  system.  Presidents  Polk,  Buchanan, 
and  Lincoln  also  celebrated  the  virtues  of  rotation  in  office.  However, 
by  failing  to  turn  everyone  out  of  office  during  his  second  term, 
historians  hold  Lincoln  responsible  for  changing  the  popularity  of 
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rotation.  From  Lincoln's  presidency  on,  in  the  judgment  of  historian 
Carl  Russell  Fish,  "the  popularity  of  rotation  declined.  The  tide  had 
turned."  84 

It  would  hardly  be  accurate  or  fair  to  hold  Lincoln  responsible  for 
the  decline  of  the  rotative  principle.  If  ever  there  was  a  time  to  heed 
Hamilton's  call  for  stability  in  public  service,  that  time  was  the  Civil 
War.  Furthermore,  rotation  was  avidly  defended  in  many  circles  well 
into  the  second  decade  of  the  twentieth  century. 

Into  the  20th  Century 

The  persistent  influence  of  Jacksonian  democracy  in  the  1880s 
ensured  that  rotation  was  often  praised  as  a  means  to  provide  an 
opportunity  for  the  largest  number  of  citizens  to  serve  in  public  office. 
In  language  reminiscent  of  Aristotle,  Theodore  Woolsey,  president  of 
Yale,  commended  short  service  in  office  so  "that  the  turn  of  each  may 
come  round  as  often  as  that  of  every  other."  M  Woolsey  agreed  that  the 
quality  of  citizenship  in  a  polity  was  enhanced  when  as  many  people  as 
possible  had  the  opportunity  to  serve  in  office.  What  was  good  for  the 
individual  was  also  good  for  political  representation.  A.  Lawrence 
Lowell,  president  of  Harvard,  explained: 

A  conviction  that  everyone  in  turn  has  a  right  to  enjoy  the  sweets  of 
authority  had  something  to  do  with  [the  principle  of  rotation  in  all 
offices],  but  we  must  not  fail  to  observe  also  the  feeling  that  a  new 
man,  coming  fresh  from  the  people,  will  be  in  closer  touch  with 
popular  opinion  and  will  be  free  from  official  habits,  or  in  other 
words,  a  fairer  sample  of  the  public* 

Rotation  produced  better  citizens,  better  representatives,  and  ultimately 
better  government.  An  assessment  of  rotation  by  James  Bryce  in  The 
American  Commonwealth  may  not  have  been  an  overstatement:  "Rota- 
tion in  office  was  and  indeed  by  most  men  still  is,  held  to  be 
conformable  to  the  genius  of  a  democracy."  *7 

Even  as  late  as  1914,  historians  R.  L.  Ashley  and  Lawrence  B. 
Evans  confirmed  that  rapid  rotation  in  office  was  an  essential  ingredi- 
ent of  American  democracy  and  "still  finds  wide  acceptance."  M  This 
acceptance  is  captured  in  an  assessment  of  congressional  tenure  in  1903 
by  the  noted  historian  James  Albert  Woodburn: 

A  congressman  is  elected  for  two  years.  Occasionally  a  man  of 
distinction  is  continued  in  service  for  several  consecutive  terms,  and 
the  most  distinguished  congressional  leaders  are  those  who  have  sat 
for  long  terms  by  successive  re-elections.  But  the  local  influences  in 
the  States,  the  ambitions  and  schemes  of  the  political  wire-pullers 
and  workers,  and  the  practice  of  rotation  in  office  that  has  been 
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considerably  cultivated  have  tended  to  limit  the  average  length  of 
service  to  four  to  six  years.  [Emphasis  added. ]M 

Such  an  assessment  of  congressional  turnover  could  not  be  made  in  the 
1990s. 

Rotation's  Demise:  Spoiled  by  the  Spoils  System 

Despite  these  endorsements  and  positive  assessments,  support  for 
rotation  in  office  did  eventually  wane.  By  the  beginning  of  the  First 
World  War,  it  is  difficult  to  find  any  authorities,  in  politics  or  academe, 
discussing  the  principle  of  rotation.  What  happened?  What  went 
wrong  with  rotation?  What  changed  in  American  politics?  Complete 
answers  to  these  questions  are  well  beyond  the  scope  of  this  essay.  But, 
at  the  risk  of  oversimplifying  American  political  development,  let  us 
consider  five  possible  explanations. 

In  the  estimation  of  some  historians,  the  principle  of  rotation 
suffered  from  its  association  with  the  spoils  system,  which  came  under 
sharp  attack  during  the  second  half  of  the  nineteenth  century.  To 
discredit  the  spoils  system,  journalists  and  politicos  of  the  last  few 
decades  of  the  nineteenth  century  attacked  the  principle  of  rotation  as 
well.  Rotation  was  blamed  for  creating  a  new  class  of  professional 
politicians.  "In  practice,"  said  historian  Charles  Beard,  rotation  "has 
been  one  of  the  most  active  agents  in  debauching  political  life.  The  idea 
of  rotation  begot  the  spoils  and  the  large  class  of  professional  politicians 
that  has  since  grown  up  on  it."  *° 

By  the  turn  of  the  century,  four  additional  developments  were 
helping  to  hasten  rotation's  demise.  First,  by  the  end  of  the  nineteenth 
century,  Washington  had  become  a  very  different  city  and  the  nation 
was  changing.  The  modernization  of  the  American  polity  led  to  the 
"institutionalization  of  the  House  of  Representatives,"  which  decentral- 
ized power  in  the  House  and  thus  increased  the  attractiveness  of 
congressional  service  as  a  career.  By  the  turn  of  the  century  the 
percentage  of  first-term  members  in  the  House  had  dropped  below  25 
percent  and  the  average  number  of  terms  served  by  members  prior  to 
the  present  session  came  to  exceed  two,  eventually  reaching  four  to  five 
terms  by  the  mid-twentieth  century.*1 

Second,  the  turn  of  the  century  also  saw  the  development  of  the 
professions  and  with  it  the  culture  and  norm  of  professionalism.  This 
not  only  made  legislative  careerism  acceptable,  it  associated  careerism 
with  effective  governance.  Turnover  in  the  U.S.  Congress  was  already 
declining,  as  more  members  of  Congress  decided  to  make  a  career  out  of 
legislative  service.  Turnover  in  state  legislatures,  on  the  other  hand, 
remained  high,  provoking  Charles  Hyneman  to  call  in  1938  for  the 
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professionalization  of  state  legislatures  and  a  reduction  in  member 
turnover  in  the  interest  of  effective  deliberation  and  good  lawmaking.92 

The  third  development  was  the  expansion  of  the  American  state. 
A  larger  state  bureaucracy  called  for  greater  expertise  in  the  affairs  of 
public  administration  and  for  more  stability  in  the  halls  of  Congress. 
Rotation  in  office  made  less  sense  in  the  emerging  political  culture, 
which  valued  a  more  permanent  government  and  the  legislative 
expertise  it  presumably  encouraged. 

Finally,  the  Progressive  Movement  of  the  early  part  of  the 
twentieth  century  may  also  be  at  least  partially  responsible  for  the 
decline  of  rotation.  Progressives  were  dedicated  to  taking  the  politics  out 
of  administration  and  corruption  out  of  politics.  Since  rotation  had  been 
so  closely  associated  with  the  spoils  system — which  featured  both 
corrupt  and  politicized  administration — progressive  politicians  had 
little  use  for  the  principle  of  rotation  in  office. 

Democratic  Recovery:  A  Return  to 
Government  by  Amateurs 

The  principle  of  rotation  in  office  has  been  a  part  of  democratic 
theory  and  political  practice  since  the  time  of  Aristotle  and  Cicero  and  a 
part  of  America's  experience  with  representative  democracy  for  more 
than  three  hundred  years.  Reflecting  the  arguments  and  justifications 
from  antiquity,  Renaissance  city-states,  and  seventeenth-  and  eigh- 
teenth-century English  intellectuals,  America's  experience  with  rotation 
in  office  has  been  based  on  a  desire  to  expand  the  opportunity  to  hold 
public  office  to  as  many  citizens  as  possible,  to  check  governmental 
tyranny  and  the  abuse  of  power,  and  to  build  a  working  representative 
democracy.  Andrew  Jackson  added  a  strong  democratic  flavor  to  the 
case  for  rotation  laid  down  by  America's  revolutionaries  and  the 
Antifederalists.** 

America's  belief  in  the  utility  and  efficacy  of  rotation  in  office 
reflects  a  political  culture  long  hostile  to  the  concentration  of  political 
power,  permanence  in  government,  professional  politicians,  and  bu- 
reaucratic power.  The  principle  of  rotation  embraces  the  proposition 
that  democracy  is  properly  government  by  amateurs  and  that  the  voices 
of  amateurs  in  the  halls  of  Congress  and  in  many  state  legislatures 
throughout  the  nation  are  silenced  by  a  chorus  of  career  legislators  and 
other  professional  politicians.  "The  survival  of  our  society,"  says 
Daniel  Boorstin,  "depends  on  the  vitality  of  the  amateur  spirit  in  the 
United  States  today  and  tomorrow."  Lamentably,  there  seems  little 
room  left  for  amateurs  in  the  modern  American  legislature*  "We  must 
find  ways  to  help  our  representatives  preserve  their  amateur  spirit," 
proposes  Boorstin.M  The  rediscovery  of  America's  experience  with  the 
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ublican  principle  of  rotation  in  office  may  be  one  way  to  restore 
fCme  semblance  of  the  amateur  spirit  to  the  hails  of  American 
M  islatures  and  to  begin  the  process  of  recovering  American  politics 
from  the  professionals.  . 

The  idea  of  rotation  in  office  informs  a  great  deal  of  American 
nolitical  practice  and  has  much  to  teach  both  advocates  and  opponents 
f  the  contemporary  term  limitation  movement.  Unfortunately,  Ameri- 
a's  lengthy  experience  with  rotation  in  office— with  its  values  and 
notential  advantages — has  been  largely  ignored  or  forgotten  during  the 
lengthy  debates  about  constitutional  and  political  reform  of  the  past 
decade98  and  is  even  now  overlooked  by  advocates  and  opponents  of  the 
term-limitation  movement.  Much  can  be  learned  about  important 
nolitical  values,  principles,  and  behavior  by  studying  America's  experi- 
ence with  the  principle  of  rotation.  Such  study  may  provide  a  way  to 
test  or  evaluate  some  of  the  conflicting  claims  of  the  contemporary 
term-limit  debate. 
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THE  POISON  OF  PROFESSIONAL  POLITICS 

by  Mark  P.  Petracca 

Fearing  disintegration  of  the  Confederation,  Alexander 
Hamilton  called  upon  delegates  meeting  at  Annapolis,  Mary- 
land, in  September  1786  to  reconvene  the  following  May  to 
"devise  such  further  provisions  as  shall  appear  to  them  nec- 
essary to  render  the  constitution  of  the  federal  government 
adequate  to  the  exigencies  of  the  Union."1  Out  of  despair 
and  frustration  arose  the  Constitutional  Convention  of  1787 
and  with  it  America's  second  birth  as  a  democratic  republic. 

The  American  republic  is  once  again  at  risk.   This  time 
the  threat  lies  not  in  internal  disorder  or  foreign  predators 
but  in  the  contemporary  exigencies  of  professionalism  and 
career ism  that  dominate  American  politics.   Those  exigencies 
poison  the  prospects  for  political  representation  in  America 
and  threaten  the  promise  of  democratic  government. 

The  main  argument  of  this  essay  is  that  the  profession- 
alization  of  politics  is  incompatible  with  the  essence  of 
representation.   Although  it  may  be  useful  for  a  society  to 
encourage  the  development  of  "professional"  lawyers,  nurses, 
social  scientists,  or  physicians,  the  qualities  and  charac- 
teristics associated  with  being  a  "professional"  politician 
run  counter  to  the  supposed  goals  of  a  representative  democ- 
racy.  In  a  great  many  political  arenas,  and  especially  in 
the  U.S.  Congress,  evidence  of  the  professionalization  of 
American  politics  is  mounting. 

In  response,   .national  movement  to  limit  the  terms  of 
congressmen  and  stace  legislators  is  gaining  momentum.   The 
contemporary  call  for  term  limitation  as  a  possible  remedy 
for  legislative  careerism  has  important  historical  founda- 
tions in  America's  experience  with  the  principle  and  practice 
of  rotation  in  office.   That  experience  and  its  connection  to 
traditional  republican  thought  are  discussed  at  length  for 
the  purpose  of  moving  contemporary  debate  about  term  limita- 
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tion  away  from  accusation  and  acrimony  toward  the  principles 
and  aspirations  of  representative  democracy.   Rotation  in 
office  is  one  of  the  principles  Americans  followed  during 
the  18th  and  19th  centuries  to  guard  against  permanency  and 
excess  in  government  as  well  as  to  nurture  other  important 
democratic  values.   The  revolutionary,  anti-Federalist,  and 
Jacksonian  defenses  of  rotation  in  office  have  much  to  teach 
anyone  interested  in  the  professionalization  of  American 
politics  and  its  consequences  and  possible  remedies. 

Professional  Politios  in  America 

Americans  have  long  been  suspicious  of  professional 
politicians.   Tocqueville  approvingly  noted  the  absence  of 
"public  careers"  in  America;2  and  an  1836  issue  of  the  Dem- 
ocratic Review  proclaimed  that  in  America  "we  have  no  great 
faith  in  professional  politicians."3  Reacting  to  the  emer- 
gence of  statism  in  American  at  the  end  of  the  19th  century, 
scholars  began  warning  of  the  dangers  inherent  in  the  rise 
of  professional  politicians.   In  The  American  Commonwealth. 
James  Bryce  lamented  that  the  new  class  of  political  profes- 
sionals "has  tended  to  keep  amateurs  out  of"  politics.4 
One  result  of  that  "new  class,"  according  to  Westley  W. 
Willoughby,  was  a  legislature  "favorable  to  the  class  in 
power."1  Scholars  as  politically  diverse  as  Charles  E. 
Beard  and  Edward  S.  Corwin  could  agree  that  professional 
politicians  were  on  the  rise  in  America,  jeopardizing  the 
health  of  the  democratic  process.6 

In  the  last  decade  of  the  20th  century,  mounting  evi- 
dence of  the  professionalization  of  American  politics  is 
just  beginning  to  pique  the  attention  of  pundits  and  cit- 
izens alike.   But  what  is  a  "professional  politician"? 
Conventionally,  we  use  the  phrase  "professional  politician" 
to  refer  to  someone  who  makes  his  or  her  living  from  poli- 
tics. That  clearly  implies  that  not  all  politicians  or 
participants  in  the  political  system  are  professionals.   The 
classic  distinction  made  by  Max  Weber  between  the  person  who 
lives  "for"  politics  and  the  person  who  lives  "off"  politics 
is  important.7  Both  individuals  pursue  politics  as  a  voca- 
tion, as  opposed,  presumably,  to  most  citizens  in  a  liberal 
democracy  who  treat  politics  as  an  avocation.   However, 
while  the  person  who  lives  "for"  politics  may  organize  his 
life  around  political  activity,  he  has  not  made  politics  a 
career.   In  this  essay  I  reserve  the  phrase  "professional 
politician"  for  individuals  who  make  politics  and  political 
activity  a  career. 

Professional  politicians  proliferate  both  in  and  out  of 
government.  The  total  size  and  policymaking  discretion  of 
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the  federal  bureaucracy  continues  to  expand  despite  the 
anti-bureaucratic  rhetoric  of  the  past  two  decades.   Al- 
though some  devolution  and  privatization  occurred  during  the 
Reagan  years,  federal  expenditures  as  a  percentage  of  gross 
national  product  remain  high,  and  the  deficit  continues  to 
set  new  records  every  year.8  In  addition,  the  sheer  size 
of  the  federal  government  continued  to  grow  during  the  Rea- 
gan years.   In  1981  there  were  about  2.8  million  federal 
civilian  employees;  by  1990  the  number  had  risen  to  about 
3.1  million.9 

The  expansion  of  legislative  staffs  has  accompanied  the 
expansion  of  the  executive  bureaucracy.   Legislative  staffs 
now  dominate  much  of  the  decisionmaking  politicking  that 
takes  place  in  Washington.10  Nelson  W.  Polsby  calls  the 
change  in  the  number  of  congressional  staff  members  during 
the  past  four  decades  "staggering."  A  fourfold  increase  in 
the  number  of  staff  members  assigned  to  the  House  and  Senate 
occurred  between  1960  and  1980  alone,  and  approximately 
25,000  staff  members  were  employed  by  Congress  in  1985. 11 
Ironically,  the  growth  in  staff  support  during  the  past  four 
decades  has  resulted  in  neither  greater  legislative  effi- 
ciency nor  increased  productivity.12 

Out  of  government  there  have  been  two  notable 
developments  in  the  professionalization  of  politics  in  the 
last  decade  and  a  half.   First,  there  has  been  a  spectacular 
increase  in  the  number  and  potential  influence  of  organized 
interest  groups  and  political  action  committees.   There  were 
twice  as  many  registered  lobbyists  in  Washington  in  1985  as 
there  had  been  in  1975.   That  army  of  lobbyists  has  been 
joined  by  an  explosion  of  lawyers,  corporations,  trade  and 
professional  associations,  and  public  interest  organiza- 
tions.11 In  1976  there  were  1,146  registered  PACs  that 
contributed  a  total  of  $22.6  million  to  candidates  for  the 
House  and  Senate.   A  decade  later  there  were  4,211  regis- 
tered PACs  that  contributed  a  total  of  $139.4  million  to 
candidates  for  the  House  and  Senate,  thus  escalating  the 
costs  of  American  political  campaigns.14 

What  do  all  those  inte.  ast  groups  and  lobbyists  want? 
According  to  the  Cato  Institute's  David  Boaz,  first  of  all 
they  want  money,  closely  followed  by  the  many  other  valuable 
services  available  from  the  modern  state.   Boaz  explains, 
"As  the  size  and  power  of  government  increase,  we  can  expect 
more  of  society's  resources  to  be  directed  toward  influenc- 
ing the  government."1'  Indeed,  we  might  deduce  that  the 
professionalization  of  American  politics  may  not  only  en- 
courage the  growth  of  the  state  but  also  beget  more  profes- 
sionalization.  That  vicious  cycle  is  most  evident  in  the 
U.S.  Congress. 
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Second,  professional  political  consultants  have  all  but 
taken  over  the  running  of  American  elections  for  national 
office  and  are  well  on  their  way  to  controlling  the  process 
of  public  policymaking  as  well.   The  number  of  consulting 
firms  doubled  during  the  1980s.   In  elections  at  all  levels 
of  government,  it  has  become  the  rule  rather  than  the  excep- 
tion to  hire  a  consulting  firm  to  run  a  candidate's  cam- 
paign.  Those  firms  are  willingly  assuming  an  increasing 
role  in  shaping  the  substance  and  direction  of  the  electoral 
process.16 

Bureaucrats,  staff,  lobbyists,  PACs,  and  consultants 
are  not  alone  in  making  a  career  of  politics;  America's 
elected  representatives  do  so  as  well.   Legislators  serve 
seemingly  never-ending  terms  in  the  national  and  state  leg- 
islatures.  Incumbents  are  all  but  guaranteed  reelection  if 
they  seek  it.'7  The  professionalization  of  politics  in 
America  has  created  a  "permanent  government"  made  up  of 
career  politicians.   In  turn,  the  existence  of  a  permanent 
government,  or  the  "Washington  establishment"  as  some  call 
it,  justifies  the  need  for  professionals  with  the  skill  and 
expertise  to  navigate  the  shoals  of  the  new  political  hier- 
archy.  Such  permanence  and  symbiosis  are  clearly  evident  in 
the  U.S.  Congress. 

No  longer  "citizen-legislators,"  congressmen  have 
turned  the  privilege  of  political  representation  into  life- 
long careers.   During  the  second  half  of  the  20th  century, 
elected  officials  in  America  have  spent  more  time  in  public 
office  than  during  any  other  period  in  American  history. 
Throughout  the  19th  century  congressmen  served  an  average  of 
one  or  two  terms  before  voluntarily  returning  to  their  com- 
munities to  resume  careers  or  pursue  other  endeavors.   Dur- 
ing the  last  40  years,  the  average  length  of  service  in  the 
House  has  ranged  from  four  to  five  terms.   An  average  of  15 
percent  of  House  members  have  served  for  20  or  more  years! 
It  is  notable  that  for  much  of  the  19th  century  members  of 
Congress  did  not  want  to  make  a  career  of  service  in  either 
the  House  or  the  Senate.   "What  the  early  House  lacked  was 
not  safe  seats,"  explains  H.  Douglas  Price,  "but  a  desire 
and  incentive  to  retain  one's  seat."18  J  -mes  Sterling 
Young  captures  the  disdain  of  the  representatives  who  served 
in  Washington  between  1800  and  1828:  "No  one  acknowledged 
either  taste  or  talent  for  politics.   The  members  professed 
themselves  to  be  misfits  in  a  vocation  reprobated  as  'a 
species  of  mania. '  'an  unprofitable  way  of  life.'"19  As 
more  congressmen  have  spent  more  time  in  office  than  ever 
before,  congressional  turnover  has  declined  precipitously. 
Throughout  the  19th  century  the  average  congressional  turn- 
over was  slightly  higher  than  50  percent  at  each  election. 
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Today  turnover  due  to  death,  retirement,  or  electoral  defeat 
hovers  around  10  percent.20 

A  general  aversion  to  making  a  career  of  legislative 
service  also  characterized  state  and  local  politicians  dur- 
ing the  19th  century.   Albert  Bushnell  Hart  offers  this 
turn-of-the-century  assessment: 

Another  novelty  in  American  government  was  the 
principle  of  rotation  in  office  .  .  .  democracy 
could  not  admit  that  government  was  a  profession, 
and  after  1830  it  was  rare  for  governors  to  serve 
more  than  two  or  three  terms,  and  legislatures 
changed  rapidly.   As  more  and  more  offices  were 
taken  out  of  the  hands  of  legislatures  and  city 
councils  and  subjected  to  popular  vote,  the  oppor- 
tunities for  rotation  became  more  numerous;  until 
by  1860  the  fact  that  a  man  was  in  office  was 
rather  a  presumption  that  he  ought  not  be 
reelected.21 

However,  the  reluctance  to  pursue  legislative  careers  has 
dissolved  during  the  past  two  decades,  at  least  at  the  state 
level.   New  York's  state  legislature,  for  example,  has  "be- 
come a  career-oriented  institution  that  [offers]  its  senior 
members  high  salaries  and  enough  electoral  security,  staff, 
and  personal  influence  to  make  service  in  Albany  in- 
creasingly competitive  with  service  in  Washington. "22   The 
same  might  also  be  said  of  the  California  legislature,23  as 
well  as  the  legislatures  of  most  other  industrialized 
states. 

During  the  last  40  years  the  institution  of  Congress 
has  been  redesigned  to  facilitate  and  accommodate  the  career 
aspirations  of  its  members  at  the  expense  of  its  representa- 
tional and  legislative  responsibilities.   Congressmen 
achieve  reelection  by  creating  new  federal  programs.   Those 
programs  grant  wide  decisionmaking  discretion  to  the  federal 
bureaucracy,  potentially  causing  a  variety  of  political  and 
policy-specific  problems.   As  a  result,  constituents  with 
grievances  or  demands  on  the  Washington  est&  il   shment  ap- 
proach their  congressmen  for  relief  or  assistance.   Morris 
P.  Fiorina,  a  leading  scholar  of  congressional  politics, 
says,  "The  system  is  connected  when  congressmen  decry  bu- 
reaucratic excesses  and  red  tape  while  riding  a  grateful 
electorate  to  ever  more  impressive  electoral  showings."24 
Instead  of  acting  as  dutiful  representatives  dedicated  to 
solving  local  and  national  problems,  congressmen  achieve 
career  security  by  serving  constituents  as  ombudsmen  vis-a- 
vis Washington's  burgeoning  bureaucratic  establishment. 
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The  professionalization  of  legislators  means  that  we 
have  representatives  who  know  about  the  rules,  routines,  and 
procedures  that  are  essential  to  survival  (and  maybe  even 
effectiveness)  in  Congress.   In  addition,  as  numerous  stud- 
ies have  shown,  professional  legislators  may  also  know  a 
great  deal  about  how  to  use  the  federal  bureaucracy  to  serve 
their  constituents.   However,  as  professionals  they  may 
understandably  find  it  difficult  to  remain  in  touch  with  the 
interests,  values,  and  experiences  of  their  constituents. 
Professionalization  and  the  "accelerated  pace  and  wider 
scope  of  legislative  business  strain  further  still  the  weak 
link  that  is  left  between  Washington  and  home."25  Repre- 
sentation is  at  risk  in  a  political  system  dominated  by 
professional  politicians.   Indeed,  we  might  hypothesize  that 
as  the  professionalism  of  a  legislative  body  increases,  its 
capacity  for  authentic  political  representation  declines. 

"Professions!  Representation"! 
A  Dangerous  Contradiction 

Put  simply,  the  professionalization  of  politics  is 
incompatible  with  the  essence  of  representative  government. 
At  its  most  basic,  the  exercise  of  a  profession  entails  a 
set  of  role  relationships  between  "experts"  and  "clients"  in 
which  the  "professional"  is  an  expert  who  offers  knowledge 
and  judgment  to  clients.   In  pursuit  of  a  career,  the  pro- 
fessional moves  "up  and  away,"  as  Berkeley  sociologist  Rob- 
ert N.  Bellah  puts  it,  from  the  face-to-face  community  that 
once  oriented  those  persons  pursuing  a  "calling."  The  cul- 
ture of  professionalism  disconnects  and  distances  the  pro- 
fessional— whether  journalist,  doctor,  attorney,  social 
scientist,  or  politician — from  those  whom  he  or  she  intends 
to  serve.26  A  form  of  trusteeship  is  one  of  the  most  sa- 
lient characteristics  of  professionalism.27  Professionals 
are  detached  from  their  clients  by  expertise,  education,  and 
culture.   Although  there  are  many  different  approaches  to 
the  analysis  of  professions  and  professionalism,  the  themes 
of  authority,  autonomy,  and  hierarchy  are  recurrent  in  the 
dominant  sociological  literature.28  Each  of  those  reveals 
the  '<  ipace"  that  exists,  by  definition,  between  professit  ■>- 
als  and  their  clients. 

Conversely,  representative  government  is  characterized 
by  the  close  connection  that  must  necessarily  exist  between 
representatives  and  represented.   Representative  government 
aspires  to  minimize  the  distance  or  space  between  the  two 
sets  of  citizens.   The  space  between  representative  and 
represented  must  necessarily  be  abbreviated.   As  was  noted 
above,  that  is  not  the  case  for  professionals.   Therein  lies 
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the  fundamental  tension  between  representation  as  a  norma- 
tive political  ideal  and  professionalization  as  a  sociologi- 
cal process. 

There  are  differing  theories  of  representation.   How- 
ever, the  classic  distinction  between  the  representative  as 
a  trustee  and  the  representative  as  a  delegate  (or  agent) 
remains  a  useful  key  to  the  conceptual  boundaries  of  repre- 
sentation.29 Trustees  depend  on  their  own  conscience,  on 
what  they  think  is  right,  or  on  their  considered  judgment  of 
the  facts  relevant  to  a  particular  decision.   Edmund  Burke 
offered  the  classic  case  for  the  trustee  model  of  represen- 
tation: 

It  ought  to  be  in  the  happiness  and  glory  of 
a  representative  to  live  in  the  strictest  union, 
the  closest  correspondence,  and  the  most  unre- 
served communication  with  his  constituents.  .  .  . 
But  his  unbiased  opinion,  his  mature  judgements, 
his  enlightened  conscience,  he  ought  not  to  sacri- 
fice to  you,  to  any  man,  or  to  any  set  of  men  liv- 
ing. .  .  .  They  are  a  trust  from  Providence,  for 
the  abuse  of  which  he  is  deeply  answerable.   Your 
representative  owes  you,  not  his  industry  only, 
but  his  judgement;  and  he  betrays,  instead  of 
serving  you,  if  he  sacrifice  it  to  your  opin- 
ion.50 

Burke  was  against  the  practice  of  instruction,  which 
gives  constituents  the  right  to  force  their  representatives 
to  vote  in  a  particular  way.31  Instruction,  a  widespread 
practice  in  colonial  and  revolutionary  America,  is  part  of 
the  delegate  model  requires  representation.   In  that  model  a 
representative  is  merely  an  agent,  a  servant  or  subordinate 
substitute,  for  those  who  sent  him  or  her.32  The  represen- 
tative as  delegate  "must  express  the  will,  and  speak  the 
opinions,  of  the  constituents  that  depute  him."33  John 
Stuart  Mill  offers  one  widely  cited  synopsis  of  the  delegate 
model : 

The  meaning  cT  representative  government  is  that 
the  whole  people,  or  some  numerous  portion  of 
then,  exercise  through  deputies  periodically 
elected  by  themselves  the  ultimate  controlling 
power,  which,  in  every  constitution,  must  reside 
somewhere.   This  ultimate  power  they  must  possess 
in  all  its  completeness.   They  must  be  masters, 
whenever  they  please,  of  all  the  operations  of 
government.3* 
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In  practice,  representation  usually  lies  somewhere  in 
between  the  delegate  and  the  trustee  models.   Cn  the  one 
hand,  the  representative  cannot  be  an  "unthinking  mouthpiece 
for  parochial  interests  or  for  each  shifting  breeze  of  opin- 
ion."35  As  the  business  of  government  has  grown  in  com- 
plexity and  become  less  locally  centered,  Lt  is  probable 
that  the  representative  has  become  less  of  a  delegate  and 
more  of  a  trustee.56  On  the  other  hand,  a  representative 
cannot  easily  ignore  constituent  interests  or  the  popular 
will  (when  there  is  one) .   "The  man  is  not  a  representative 
if  his  actions  bear  no  relationship  to  anything  about  his 
constituents,  and  he  is  no  representative  if  he  does  not  act 
at  all."   That  leads  to  the  "paradoxical  requirement"  of 
representation — "that  a  thing  be  simultaneously  present  and 
not  present."37  The  delegate  model  holds  that  the  absent 
voice  of  the  constituents  be  made  present  by  the  actions  of 
the  representative.   The  trustee  model  holds  that  unless  the 
representative  acts  independently,  constituents  are  not  rep- 
resented but  merely  present  in  the  action. 

Representational  theory  is  one  thing;  representation  in 
practice  is  something  else.   America's  Founders  were  sensi- 
tive to  the  complexity  of  the  concept,  but  they  also  had  a 
common-sense  understanding  of  its  essence — that  representa- 
tion requires  the  representative  to  strike  a  balance  between 
re-presenting  the  interests  of  constituents  and  occasionally 
acting  on  their  behalf.   That  common-sense  approach  was  put 
simply  by  Abraham  Lincoln  during  his  reelection  campaign  to 
the  General  Assembly  of  Illinois:  "I  shall  be  governed  by 
their  will  on  all  such  subjects  upon  which  I  have  the  means 
of  knowing  what  their  will  is,  and  upon  all  others  I  shall 
do  what  my  own  judgment  teaches  me  will  best  advance  their 
interests."38 

One  way  to  achieve  the  necessary  balance  of  responsi- 
bilities was  to  elect  representatives  who  were  "of"  the 
people  they  would  represent.   That  is  not  to  suggest  that 
they  needed  to  be  mirror  images  of  their  constituents,  but 
rather  that  the  space  that  exists  between  the  experiences, 
values,  and  interests  of  the  representative  and  the  repre- 
sented would  be  as  limited  as  possible.   Or,  to  put  it  a 
slightly  different  way,  there  would  be  authentic  experien- 
tial, value,  and  interest  connections  between  the  represen- 
tative and  the  represented.   With  strong  connections  of  that 
sort,  constituents  could  trust  their  representative  both  to 
make  their  voice  present  and  to  act  in  their  best  interests. 

It  is  significant  that,  despite  so  many  other  profound 
disagreements,  the  Federalists  and  the  anti-Federalists  had 
rather  similar  operational  definitions  of  representation. 
Consider  the  following  examples. 
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James  Madison,  chief  architect  of  the  Constitution, 
stated: 

It  is  a  sound  and  important  principle  that 
the  representative  ought  to  be  acquainted  with 
the  interests  and  circumstances  of  his  constitu- 
ents.  But  this  principle  can  extend  no  further 
than  to  those  circumstances  and  interests  to  which 
the  authority  and  case  of  the  representative  re- 
late. .  .  .  That  [representatives]  can  make  no  law 
which  will  not  have  its  full  operation  on  them- 
selves and  their  friends,  as  well  as  on  the  great 
mass  of  the  society  .  .  .  creates  between  [the 
rulers  and  the  people]  that  communion  of  interests 
and  sympathy  of  sentiments  of  which  few  govern- 
ments have  furnished  examples;  but  without  which 
every  government  degenerates  into  tyranny.39 

George  Mason,  Virginia  delegate  to  the  Constitutional 
Convention  who  opposed  ratification,  maintained  that 

the  requisites  in  actual  representation  are  that 
the  Representatives  should  sympathize  with  their 
constituents;  should  think  as  they  think,  and  feel 
as  they  feel;  and  that  for  these  purposes  should 
even  be  residents  among  them.40 

Melancton  Smith,  a  prominent  anti-Federalist,  wrote: 

The  idea  that  naturally  suggests  itself  to  our 
minds,  when  we  speak  of  representatives  is,  that 
they  resemble  those  they  represent;  they  should  be 
a  true  picture  of  the  people;  possess  the  knowl- 
edge of  their  circumstances  and  their  wants;  sym- 
pathize in  all  their  distresses,  and  be  disposed 
to  seek  their  true  interests.   The  knowledge  nec- 
essary for  the  representatives  of  a  free  people 
.  .  .  should  also  comprehend  that  kind  of  acquain- 
tance with  the  common  concerns  and  occupations  of 
the  people,  which  men  of  the  middling  class  of 
life  are  in  "general  much  better  competent  to  than 
those  of  a  superior  class.*1 

The  Federalists  tilted  toward  the  trustee  side  of  the 
representational  continuum,  while  the  anti-Federalists 
tilted  toward  the  delegate  side.   Both  realized  that  effec- 
tive representation  required  a  shared  space — a  proximity  of 
sympathy  and  interests—between  representative  and  repre- 
sented.  While  the  representative  may  not  be  obliged  to 
merely  "re-present"  constituent  instructions,  the  expecta- 
tion is  that  the  proximity  of  sympathy  and  interests  will 
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come  close  to  accomplishing  that  anyway,  even  when  the  rep- 
resentative acts  as  a  trustee.   The  delicate  balance  of  the 
two  views  is  eloguently  captured  by  Walter  Lippmann:  "[The 
representative]  is  in  duty  bound  to  keep  close  to  the  inter- 
ests and  sentiments  of  his  constituents,  and,  within  reason- 
able limits,  to  do  what  he  can  to  support  them."*2 

The  professionalization  of  representatives  makes  it 
impossible  to  maintain  that  delicate  balance.   Whereas  rep- 
resentative government  aspires  to  maintain  a  proximity  of 
sympathy  and  interests  between  representative  and  repre- 
sented, professionalism  creates  authority,  autonomy,  and 
hierarchy,  distancing  the  expert  from  the  client.   Profes- 
sionalization encourages  an  independence  of  ambition,  judg- 
ment, and  behavior  that  is  at  odds  with  the  inherently  de- 
pendent nature  of  representative  government.   For  represen- 
tation to  resolve  that  paradox,  representatives  cannot  be- 
come experts  and  constituents  cannot  be  treated  as  clients. 
But  those  are  precisely  the  new  roles  in  which  they  are  cast 
by  the  professionalization  of  politics  in  America.   As  a  re- 
sult, the  term  "professional  representation"  as  applied  to 
politics  is  an  oxymoron.   The  oft-touted  expertise  of  pro- 
fessional politicians  as  representatives  is  in  contradiction 
with  the  essential  function  of  political  representation  in  a 
democratic  republic,  namely,  to  connect  the  people  to  the 
government  through  representatives  who  share  their  values 
and  stay  in  touch  with  the  reality  of  their  day-to-day 
lives.    Legislative  careerism  is  thus  antithetical  to  the 
normative  aspirations  and  the  operational  demands  of  a 
representative  democracy. 

Suspicion  of  professional  representatives  is  well  ad- 
vised.  They  not  only  pose  a  threat  to  the  quality  of  repre- 
sentation in  government,  but  through  the  power  of  incumbency 
they  restrict  the  entry  of  amateurs — citizen-legislators — 
into  the  governing  process.   As  the  celebrated  historian 
Daniel  Boorstin  explains:  "The  representative  of  the  people 
.  .  .  must  be  wary  of  becoming  a  professional  politician. 
The  more  complex  and  gigantic  our  government,  the  more  es- 
sential that  the  layman's  point  of  view  have  eloquent 
voices."  v*iay»  the  layman's  voice  in  the  halls  of  Congress 
has  been  silenced  by  a  chorus  of  career  legislators  and 
other  professional  politicians.   Since  "democracy  is  gov- 
ernment by  amateurs,"  Boorstin  warns  that  "the  survival  of 
our  society  depends  on  the  vitality  of  the  amateur  spirit  in 
the  United  States  today  and  tomorrow."   Lamentably,  there  is 
scarcely  any  room  left  for  amateurs  in  the  modern  American 
legislature.   "We  must  find  ways  to  help  our  representatives 
preserve  their  amateur  spirit,"  proposes  Boorstin.4*  Ap- 
preciating America's  experience  with  the  republican  prin- 
ciple of  rotation  in  office  and  its  contemporary  counter- 
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part,  term  limitation,  may  be  one  way  to  restore  the  amateur 
spirit  to  legislatures  and  to  begin  the  thankless  process  of 
recovering  American  politics  from  the  professionals. 

Traditional  Republicanism  and  Rotation  in  office 

The  professionalization  of  American  politics  threatens 
representative  democracy  and  corrupts  America's  revolution- 
ary commitment  to  traditional  republican  rule.   As  Americans 
have  grown  increasingly  weary  and  distrustful  of  the  per- 
manent government  in  Washington  and  in  state  capitals  around 
the  nation,  a  return  to  republican  principles,  such  as  rota- 
tion in  office,  may  be  an  appropriate  first  response  to  the 
professionalization  of  American  politics. 

Revolutionary  Thought 

America's  revolutionary  thinkers  generally  agreed  that 
in  a  republic  "government  should  be  kept  as  near  to  the 
people  as  possible,  chiefly  through  frequent  elections  and 
rotation-in-office."4S  John  Adams  eloquently  captured  the 
importance  of  those  two  principles  on  the  eve  of  the  Ameri- 
can revolution. 

Elections,  especially  of  representatives  and  coun- 
sellors, should  be  annual,  there  not  being  in  the 
whole  circle  of  the  sciences  a  maxim  more  infalli- 
ble than  this,  "where  annual  elections  end,  there 
slavery  begins."  These  great  men  .  .  .  should  be 
[chosen]  once  a  year — Like  bubbles  on  the  sea  of 
matter  borne,  They  rise,  they  break,  and  to  that 
sea  return.   This  will  teach  them  the  great  polit- 
ical virtues  of  humility,  patience,  and  modera- 
tion, without  which  every  man  in  power  becomes  a 
ravenous  beast  of  prey. 

Indeed,  well  before  Adams  penned  that  reflection,  the 
Frame  of  Government  of,  Pennsylvania  (1682)  had  already  es- 
tablished annual  elect,  ons  for  its  provincial  council  and 
affirmed  the  importance  of  rotation  in  office  for  the  gover- 
nor, councilors,  and  members  of  the  general  assembly.4' 

The  republican  principle  of  rotation  did  not  originate 
with  America's  revolutionaries.   They  had  encountered  it  in 
the  influential  17th-century  writings  of  James  Harrington 
and  the  widely  read  reformist  text  of  James  Burgh  published 
in  the  latter  part  of  the  18th  century.   In  Til?  Cgrcmonwealth 
of  Oceana  (1656),  Harrington  sought  in  his  republic  the 
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reconciliation  of  public  and  private  interests.   To  further 
that  end,  "Harrington  declared  two  institutions  to  be  indis- 
pensable, an  'equal  Agrarian'  and  [an]  'equal  Rotation.'   By 
the  former  he  means  an  immutable  law  preventing  the  concen- 
tration of  landed  property  in  the  hands  of  one  or  few;  by 
the  latter,  such  a  law  of  elections  for  the  magistracies 
that  all  qualified  persons  shall  have  an  equal  opportunity 
to  serve  their  fellow-citizens. "**  Pointing  to  a  slightly 
different  justification  for  rotation,  Burgh  argued  in  Polit- 
ical Disquisitions  (1774)  that  if  a  republic  is  to  guard 
against  the  "continual  danger  to  liberty,"  representatives 
must  be  chosen  for  short  terms  and  rotated  frequently.49 

The  importance  of  rotation  in  office  for  representative 
democracy  has  roots  in  traditional  republican  thought  that 
go  much  deeper  than  Harrington  and  Burgh.   The  principle  of 
rotation  in  office  dates  back  to  the  practice  of  democracy 
in  the  ancient  city-state  of  Athens.   During  the  fifth  and 
fourth  centuries  B.C.,  the  Athenians  selected  their  council 
of  500  annually  by  lot,  with  the  further  provision  that  no 
one  could  serve  on  it  more  than  two  years  in  his  life. 
Those  provisions,  which  are  unthinkable  in  a  "modern"  de- 
mocracy, were  intended  to  ensure  that  the  views  of  the  coun- 
cil would  coincide  with  those  of  the  people.50  The  princi- 
ple of  rotation  also  reflects  Aristotle's  understanding  of 
the  proper  relationship  among  equal  citizens  in  the  polis: 
there  is  a  reciprocity  of  "ruling  and  being  ruled  in 
turn."51  For  Aristotle,  democratic  citizenship  is  produced 
by  experience  in  two  different  political  roles:  that  of 
ruled  and  that  of  ruler. 

Three  distinct  advantages  that  are  evident  in  Western 
intellectual  heritage  often  appear  in  the  thinking  of 
America's  revolutionaries  and  in  their  new  constitutional 
designs.   First,  as  represented  by  Harrington,  rotation 
provides  an  opportunity  for  a  greater  number  of  individuals 
to  serve  in  government.   Article  IV  of  the  Frame  of  Govern- 
ment of  Pennsylvania,  for  example,  stipulated  that  "after 
the  first  seven  years,  every  one  of  the  said  third  parts, 
that  goeth  yearly  off,  shaj.1  be  uncapable  of  being  chosen 
again  f  o;<*  one  whole  year  fc^J  lowing:  that  so  all  may  be  fit- 
ted for  government,  and  have  experience  of  the  case  and 
burden  of  it."  Not  only  would  the  principle  of  rotation 
make  it  possible  for  more  people  to  serve  in  government,  but 
as  historian  Gordon  Wood  notes,  it  would  also  compel  "mobil- 
ity in  a  deferential  society  where  men  too  often  felt 
obliged  to  reelect  their  rulers  for  fear  of  dishonoring 
them."52 

Second,  according  to  Burgh,  rotation  acts  as  a  check  on 
tyranny  and  the  unbridled  usurpation  of  political  power. 

_  si 
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Because  our  forefathers  feared  the  abuse  of  executive  power, 
by  1777  seven  of  the  ten  new  state  constitutions — those  of 
Pennsylvania,  Delaware,  Maryland,  Virginia,  North  Carolina, 
South  Carolina,  and  Georgia — had  limited  the  number  of  years 
that  an  executive  officer  could  serve.   Typical  of  those 
constitutions  is  the  statement  made  in  Article  XXXI  of  the 
Maryland  constitution  of  1776:  "That  a  long  continuance,  in 
the  first  executive  departments  of  power  or  trust,  is  dan- 
gerous to  liberty;  a  rotation,  therefore,  in  those  depart- 
ments^ is  one  of  the  best  securities  of  permanent  free- 
dom. 


Ziz 


One  state  went  much  further  in  adopting  the  principle 
of  rotation.   The  new  Pennsylvania  constitution  of  1776, 
considered  the  most  radical  constitution  of  the  revolution- 
ary era,  required  rotation  in  office  for  all  elected  offi- 
cials— executive  and  legislative — to  prohibit,  as  the  con- 
stitution stated,  "the  danger  of  establishing  an  inconve- 
nient aristocracy,"  or,  as  a  radical  pamphlet  printed  in 
Philadelphia  put  it,  "to  make  room  for  others  of  equal,  or 
perhaps  superior,  merit."5*  An  anonymous  publicist  in 
Pennsylvania  called  rotation  "one  of  the  life  guards  of 
liberty,"55  and  according  to  "Cato"  (the  British  writers 
John  Trenchard  and  Thomas  Gordon) ,  rotation  was  "essential 1; 
necessary  to  a  free  Government:  It  is  indeed  the  Thing  it- 
self; and  constitutes,  animates,  and  informs  it,  as  much  as 
the  Soul  constitutes  the  Man."56 

Third,  inspired  perhaps  by  the  Aristotelian  principle, 
the  American  revolutionaries  believed  that  rotation  facili- 
tates and  affirms  the  experiential  connection  that  must 
necessarily  exist  between  representatives  and  the  repre- 
sented.  The  bill  of  rights  contained  in  the  new  constitu- 
tion of  Virginia  (1776)  expressed  the  expectation  that  the 
threat  of  oppression  would  be  diminished  and  the  qualities 
of  representation  enhanced  if  public  officials  were  fre- 
quently "reduced  to  a  private  station."  Section  5  stated: 

That  the  legislative  and  executive  powers  of  the 
State  should  be  separate  and  distinct  from  the 
judicial.';  and  that  the  members  of  the  two  first 
may  be  restrained  from  oppression,  by  feeling  and 
participating  the  burdens  of  the  people,  they 
should  at  fixed  periods,  be  reduced  to  a  private 
station,  return  into  that  body  from  which  they 
were  originally  taken,  and  the  vacancies  be  sup- 
plied by  frequent,  certain,  and  regular  elec- 
tions.^ 

Presumably,  the  connection  between  the  representative  and 
the  constituent  is  strengthened  and  the  exuberance  of  gov- 
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eminent  is  tamed  when  representatives  know  that  they  must 
soon  return  to  live  in  the  community  they  have  helped  shape 
through  their  actions  in  government.   That  view  was  captured 
most  eloquently  by  Thomas  Paine  in  C^p^on  Sense  (1776),  one 
of  the  most  influential  tracts  of  the  revolution. 

That  the  interest  of  every  part  of  the  colony  may 
be  attended  to,  .  .  .  the  elected  might  never  form 
to  themselves  an  interest  separate  from  the  elec- 
tors, prudence  will  point  out  the  prosperity  of 
having  elections  often,  because  as  the  elected 
might  by  that  means  return  and  mix  again  with  the 
general  body  of  the  electors  in  a  few  months, 
their  fidelity  to  the  public  will  be  secured  by 
the  prudent  reflections  of  not  making  a  rod  for 
themselves.   And  as  this  frequent  interchange  will 
establish  a  common  interest  with  every  part  of  the 
community,  they  will  mutually  and  naturally  sup- 
port each  other,  and  on  this  .  .  .  depends  the 
strength  of  government  and  the  happiness  of  the 
governed.58 

That  constellation  of  republican  sentiments  influenced 
the  drafting  of  the  Articles  of  Confederation  (1781),  which 
called  for  the  annual  appointment  of  delegates,  provided  for 
their  recall  at  any  time,  and  set  limits  on  the  length  of 
time  a  delegate  could  hold  office.   Section  V  of  the  Arti- 
cles stated,  "No  state  shall  be  represented  in  Congress  by 
less  than  two,  nor  by  more  than  seven  members;  and  no  person 
shall  be  capable  of  being  a  delegate  for  more  than  three 
years  in  any  term  of  six  years."5* 

The  revolutionary  zeal  for  rotation  in  office  started 
to  diminish  during  the  mid- 1780s,  in  large  measure  as  a 
result  of  the  disintegration  of  the  Confederation60  and  the 
forced  retirement  of  six  popular  and  effective  executives  in 
states  with  mandatory  rotation  for  executive  office- 
holders.61 At  a  meeting  of  the  Pennsylvania  Council  of 
Censors  in  1784  the  Republican  Society  criticized  the  prin- 
ciple of  rotation,  saying  that  it  deprived  men  of  an  incen- 
tive to  serve  and  the  s  *te  of  able  servants.62   i'i  addi- 
tion, the  Republican  Society  charged  that  rotation  was  anti- 
democratic since  "the  privilege  of  the  people  in  elections, 
is  so  far  infringed  as  they  are  thereby  deprived  of  the 
right  of  choosing  those  persons  whom  they  would  prefer."63 

Despite  such  criticism  from  the  state  with  the  most 
stringent  rotation  requirements,  the  principle  of  rotation 
was  still  considered  important  enough  to  merit  inclusion  in 
the  Virginia  Plan  presented  to  the  Constitutional  convention 
in  the  summer  of  1787  by  Edmund  Randolph.   Section  4  of  the 
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Virginia  Plan  stated  that  "members  of  the  first  branch  of 
the  National  Legislature"  would  be  "incapable  of  re-elec- 
tion" for  a  period  of  time  to  be  determined  by  the  conven- 
tion "after  the  expiration  of  their  term  of  service."6* 
However,  after  rather  brief  debate  on  different  occasions 
throughout  the  summer,  neither  mandatory  rotation  nor  ineli- 
gibility for  office  was  included  for  either  the  House  or  the 
Senate  in  subsequent  drafts  of  the  Constitution.65 

What  might  we  deduce  from  the  absence  of  mandatory 
rotation  in  the  Constitution?   Given  the  prevalent  practice 
of  voluntary  rotation  in  many  states,  most  convention  dele- 
gates may  have  assumed  that  it  would  be  the  norm  in  the 
national  government  with  or  without  a  constitutional  re- 
quirement.  James  Wilson,  for  example,  expressed  interest  in 
lengthening  the  term  of  senators  to  nine  years  with  rotation 
as  a  way  to  allay  Hamilton's  concern  for  "due  stability  and 
wisdom"  in  the  legislative  bodies.66  Despite  the  absence 
of  a  provision  for  mandatory  rotation  in  the  Constitution, 
true  to  traditional  republicanism,  delegates  continued  to 
equate  permanence  in  government  with  a  significant  danger  to 
individual  liberty.   Foreshadowing  contemporary  distress 
with  the  Washington  establishment,  Roger  Sherman  of  Con- 
necticut argued  that  "government  is  instituted  for  those  who 
live  under  it.   It  ought  therefore  to  be  so  constituted  as 
not  to  be  dangerous  to  their  liberties.   The  more  permanency 
it  has  the  worse  if  it  be  a  bad  government."67  Given  Madi- 
son's defense  of  popular  representation  in  the  Federalist 
Papers,  the  precedent  created  by  Washington  and  Jefferson  in 
serving  only  two  terms  as  president,  and  the  high  rates  of 
voluntary  legislative  rotation  in  the  19th  century,  it  is 
reasonable  to  surmise  that  convention  delegates  did  not 
expect  permanency  in  government  and  would  have  been  most 
distressed  by  its  contemporary  emergence.68 

Anti-federalist  Thought 

While  the  Federalists  shied  away  from  the  republican 
principle  of  rotation  in  office  in  the  new  constitution,  its 
absence  was  widely  denounced  by  the  anti-Federalists,  who 
viewed  rotation  as  a  "truly  republican  institution. ni9     The 
anti-Federalists  focused  most  of  their  concern  and  scorn  on 
the  absence  of  rotation  for  senators  and  presidents,  which 
would  make  the  Senate  "a  fixed  and  unchangeable  body  of  men" 
and  the  president  "a  king  for  life,  like  the  king  of  Po- 
land."70 During  the  ratification  debates,  the  anti-Federa- 
lists defended  the  principle  of  rotation  in  office  on  the 
same  tripartite  grounds  as  had  their  revolutionary  predeces- 
sors. 
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New  York's  Brutus,  among  others,  argued  for  rotation  in 
the  Senate  on  the  grounds  that  it  would  give  more  people  the 
opportunity  to  serve  in  government:  "It  would  give  opportu- 
nity to  bring  forward  a  greater  number  of  men  to  serve  their 
country,  and  would  return  those,  who  had  served,  to  their 
state,  and  afford  them  the  advantage  of  becoming  better 
acquainted  with  the  condition  and  politics  of  their  constit- 
uents."71 

During  New  York's  ratification  debate  in  June  1788, 
Melancton  Smith  reaffirmed  the  potential  of  rotation  to 
check  tyranny  and  the  abuse  of  power.   Rising  to  call  for  a 
constitutional  amendment  to  remedy  the  "evil"  of  the  pro- 
.posed  Senate,  Smith  proposed 

rotation  ...  as  the  best  possible  mode  of  af- 
fecting a  remedy.   The  amendment  will  not  only 
have  a  tendency  to  defeat  any  plots,  which  may  be 
formed  against  the  liberty  and  authority  of  the 
state  governments,  but  will  be  the  best  means  to 
extinguish  the  factions  which  often  prevail,  and 
which  are  sometimes  so  fatal  in  legislative  bod- 
ies. ...  We  have  generally  found,  that  perpetual 
bodies  have  either  combined  in  some  scheme  of 
usurpation,  or  have  been  torn  and  distracted  with 
cabals — Both  have  been  the  source  of  misfortune  to 
the  state.   Our  Congress  would  have  been  a  fine 
field  for  party  spirit  to  act  in — That  body  would 
undoubtedly  have  suffered  all  the  evils  of  fac- 
tion, had  it  not  been  secured  by  the  rotation 
established  by  the  articles  of  the  confeder- 
ation.72 

Smith,  as  well  as  Brutus,  understood  that  it  would  be  very 
difficult  to  get  rid  of  individuals  once  they  had  been 
elected  to  office.   "Every  body  acquainted  with  public  af- 
fairs knows  how  difficult  it  is  to  remove  from  office  a 
person  who  [has]  long  been  in  it.   It  is  seldom  done  except 
in  cases  of  gross  misconduct.   It  is  rare  that  want  of  com- 
petent ability  procures  it."73  Echoing  Sherman's  warning 
about  the  dangers  of  permanent  governmen  ,  Brutus  recom- 
mended that  "it  would  be  wise  to  determine  that  a  senator 
should  not  be  eligible  after  he  had  served  for  the  period 
assigned  by  the  Constitution  for  a  certain  number  of  years; 
perhaps  three  would  be  sufficient.  "7* 

The  argument  that  rotation  in  office  helps  to  secure 
fidelity  between  the  representative  and  the  represented,  to 
paraphrase  Paine,  was  made  rather  simply  by  James  Monroe  of 
Virginia,  who  argued  that  for  the  sake  of  legislative  re- 
sponsibility "the  rotative  principle  is  preserved,  which 
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will  I  hope  never  be  given  up."75  An  extended  defense  of 
that  position  was  also  offered  in  New  York  by  John  Lansing, 
who  argued  in  favor  of  an  amendment  that  would  enforce  rota- 
tion in  office  for  senators  to  "oblige  them  to  return,  at 
certain  periods,  to  their  fellow-citizens,  that,  by  mingling 
with  the  people,  they  may  recover  that  knowledge  of  th»ir 
interests,  and  revive  that  sympathy  with  their  feelings, 
which  power  and  an  exalted  station  are  too  apt  to  efface 
from  the  minds  of  rulers."76 

In  general,  the  anti-Federalists  feared  that  the  elimi- 
nation of  annual  elections,  rotation  in  office,  and  recall, 
together  with  the  extensive  powers  given  to  Congress,  would 
make  the  "federal  rulers  .  .  .  masters,  and  not  ser- 
vants."77 Cecelia  Kenyon  described  the  anti-Federalists  as 
"men  of  little  faith"  whose  theory  of  representation  re- 
flected a  profound  distrust  of  elected  officials.78  Al- 
though it  is  true  that  the  anti-Federalists  preferred  "ac- 
tual" to  "virtual"  representation  and  instruction  to  trus- 
teeship,79 they  shared  with  the  Federalists  a  belief  in  the 
necessity  of  representation  and  a  commitment  to  the  close 
connection  that  must  exist  between  representatives  and  their 
constituents . *° 


Rotation  in  the  Early  Republic 

Despite  constitutional  silence  on  the  matter,  through- 
out the  19th  century  rotation  in  office,  much  of  it  volun- 
tary, remained  a  popular  principle  of  republican  rule — a 
principle  with  considerable  practical  effect.   Washington's 
voluntary  retirement  after  two  terms  as  president  was  fol- 
lowed a  few  years  later  by  Jefferson's  statement  that  rota- 
tion in  office  would  prevent  the  formation  of  a  permanent 
bureaucracy.81  Jefferson,  too,  served  only  two  terms  as 
president.   Responding  to  the  commonly  made  arguments  that 
rotation  in  office  meant  lost  experience  and  talent,  John 
Taylor  asserted  in  1814  that  "more  talent  is  lost  by  long 
continuance  in  office  than  by  the  system  of  rotation." 
Taylor  held  that  rotation  did  not  squander  talent  and  that 
"ability  was  stimulated  by  the  prospect  of  fu\  ire  employment 
and  smothered  by  the  monopoly  of  experiences. Na2  In  prac- 
tice, as  James  Sterling  Young  discovered,  most  representa- 
tives in  Washington  during  the  nation's  first  four  decades 
viewed  their  tenure  as  "splendid  misery.  .  .  .  The  thank- 
lessness,  the  indignity,  and  the  meanness  of  the  political 
vocation  are  such  recurrent  themes  of  comment  in  the  commu- 
nity record,  and  the  drumfire  of  self-censure  was  so  con- 
stant an  accompaniment  to  the  work  of  governing,  as  to  con- 
vey the  impression  of  a  community  at  war  with  itself." 
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According  to  Young,  many  representatives,  "even  as  they  in- 
dulged the  urge  to  power,  could  not  easily  turn  aside  their 
democratic  conscience  that  instructed  them  of  power's 
evil."*3  The  result  then  and  throughout  much  of  the  19th 
century  was  a  high  rate  of  resignation  from  office  and  high 
rates  of  turnover  in  both  the  House  and  the  Senate. 


Jacfcaonian  Democracy 

The  most  extensive  and  principled  19th-century  defense 
of  rotation  in  office  took  place  during  the  presidency  of 
Andrew  Jackson.   Dedicating  a  healthy  portion  of  his  1829 
inaugural  address  to  a  discussion  of  the  merits  of  rotation 
in  office,  Jackson  gave  a  new  democratic  twist  to  many  of 
the  arguments  that  had  been  used  to  defend  rotation  by  the 
revolutionaries  and  anti-Federalists.   Instead  of  merely 
defending  rotation  on  the  grounds  that  it  opened  up  opportu- 
nities for  citizen  involvement  in  the  process  of  governing, 
Jackson  argued  for  the  capability  of  all  men  to  hold  public 
office:  "The  duties  of  all  public  officers  are,  or  at  least 
admit  of  being  made,  so  plain  and  simple  that  men  of  intel- 
ligence may  readily  qualify  themselves  for  their  perfor- 
mance."8* 

Not  only  should  citizens  have  the  opportunity  to  gov- 
ern, but  the  quality  of  governance  would  be  better  for  it. 
Jackson  observed  that  "there  are,  perhaps,  few  men  who  can 
for  any  great  length  of  time  enjoy  office  and  power  without 
being  more  or  less  under  the  influence  of  feelings  unfavor- 
able to  the  faithful  discharge  of  their  public  duties." 
Although  integrity  might  suffice  to  protect  officeholders 
from  corruption,  the  longer  they  remained  in  office,  the 
more  likely  they  would  be  to  yield  to  temptation.   "Corrup- 
tion in  some  and  in  others  a  perversion  of  correct  feelings 
and  principles,"  said  Jackson,  "divert  government  from  its 
legitimate  ends  and  make  it  an  engine  for  the  support  of  the 
few  at  the  expense  of  the  many."03 

In  short,  "the  more  secure  an  officeholder,  the  more 
his  interests  would  diverge  from  those  of  his  constitu- 
ents."*6 Rotation  would  reduce  the  chances  of  corruption 
born  of  familiarity  with  government  and  reinstate  service  on 
behalf  of  the  public  interest  as  the  norm  for  public  offi- 
cials.  No  one  should  "treat  public  office  as  a  species  of 
property,"  nor  view  government  "as  a  means  of  promoting 
individual  interests,"  proclaimed  Jackson.   Government  is 
"an  instrument  created  solely  for  the  service  of  the  peo- 
ple"; rotation  in  office  would  keep  it  that  way.87  Thus, 
not  only  would  tyranny  and  abuse  of  power  be  checked,  but 
the  public  interest  would  be  better  served  as  well. 
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Jackson  used  that  nultifaceted  defense  of  rotation, 
which  Arthur  M.  Schlesinger,  Jr. ,  judged  "a  sincere  measure 
of  reform,"88  to  justify  creation  of  the  "spoils  system." 
In  direct  response  to  those  who  lamented  the  loss  of  experi- 
ence in  government  that  the  spoils  system  produced,  Jackson 
argued,  "I  can  not  but  believe  that  more  is  lost  by  the  long 
continuance  of  men  in  office  than  is  generally  to  be  gained 
by  their  experience."  To  be  sure,  the  spoils  system  helped 
Jackson  build  his  power  base  in  the  Democratic  party,  but  it 
also  helped  to  "restore  faith  in  government,"  which  had  been 
declining  as  a  reaction  to  bureaucratic  corruption.89  In 
moving  beyond  the  defenses  of  revolutionary  and  anti-Feder- 
alist theorists,  Jackson  established  rotation  in  office  "as 
an  essential  step  in  the  gradual  formulation  of  a  program 
for  democratic  America."90  In  Jacksonian  democracy  rota- 
tion went  from  being  solely  a  guard  against  governmental 
excess  to  being  a  vehicle  for  democratic  empowerment. 

As  "a  leading  principle  in  the  republican  creed,"  rota- 
tion in  office  was  also  a  part  of  the  popular  Jacksonian 
movement  against  the  professionalization  of  politics  and  the 
general  expansion  of  government.91   "We  have  no  great  faith 
in  professional  politicians,"  declared  the  Democratic  Review 
in  1836,  "when  too  long  entrusted  with  too  securely  estab- 
lished power."92  That  sentiment  is  echoed  in  charges  made 
against  the  Washington  establishment  by  contemporary  pundits. 
Admittedly,  there  may  be  some  irony  in  Jackson's  defense  of 
rotation  as  a  justification  for  the  spoils  system.   As  Max 
Farrand  points  out,  the  spoils  system  "marks  the  rise  of  a 
class  of  professional  politicians,"  who,  in  the  terminology 
of  Max  Weber,  make  politics  a  vocation  by  living  "off"  pol- 
itics.93 In  the  end,  that  may  say  less  about  the  spoils 
system  than  it  does  about  the  incompatibility  of  bureau- 
cratic governance  (rotation  notwithstanding)  with  the  aspi- 
rations of  traditional  republicanism  and  the  demands  of 
representative  democracy. 


Turn-of-tha-Csnturr  Commentary 


Throughout  most  of  the  19th  century,  voluntary  rotation 
in  office  was  the  prevailing  norm  of  behavior  for  national 
legislators.   By  century's  end  many  commentators  echoed 
James  Bryce's  observation  that  "rotation  in  office  was,  and 
indeed  by  most  men  still  is,  held  to  be  conformable  to  the 
genius  of  a  democracy."94  Expressing  a  sentiment  rekindled 
in  recent  years,  A.  Lawrence  Lowell  of  Harvard  explained  the 
popularity  of  that  republican  principle:  "The  American  citi- 
zen is  far  less  attracted  by  the  idea  of  experienced  public 
servants  who  retain  their  positions  so  long  as  they  are 
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faithful  and  efficient  than  he  is  repelled  by  the  dread  of 
bureaucracy. ,,9i 

American  disdain  for  permanent  government  has  deep 
roots  indeed.   An  assessment  of  congressional  tenure  in  1903 
by  historian  James  Albert  Woodburn  reveals  the  profound 
differences  in  representational  expectations  then  and  now. 

A  congressman  is  elected  for  two  years.   Occasion- 
ally a  nan  of  distinction  is  continued  in  service 
for  several  consecutive  terms,  and  the  most  dis- 
tinguished congressional  leaders  are  those  who 
have  sat  for  long  terms  by  successive  re-elec- 
tions.  But  the  local  influences  in  the  States, 
the  ambitions  and  schemes  of  the  political  wire- 
pullers and  workers,  and  the  practice  of  rotation 
in  office  that  has  been  considerably  cultivated 
have  tended  to  limit  the  average  length  of  service 
to  four  to  six  years.96 

Such  an  observation  is  unthinkable  in  the  1990s. 

In  summation,  America's  lengthy  experience  with  rota- 
tion in  office  grew  out  of  a  belief  in  creating  opportuni- 
ties for  citizen-legislators,  a  desire  for  checks  on  tyranny 
and  abuse  of  government  power,  and  prerequisites  for  authen- 
tic political  representation.   Jackson  added  a  strong  demo- 
cratic flavor  to  the  revolutionary  and  anti-Federalist  ad- 
vantages of  rotation.   A  belief  in  the  utility  and  efficacy 
of  rotation  in  office  also  reflects  a  political  culture 
hostile  to  the  concentration  of  political  power,  permanence 
in  government,  professional  politicians,  and  bureaucratic 
power.   America's  lengthy  experience  with  rotation  in  of- 
fice, its  values  and  advantages,  has  been  largely  ignored  or 
forgotten  during  the  lengthy  debates  about  constitutional 
and  political  reform  of  the  past  decade.97 

Indeed,  America's  experience — constitutional  and  polit- 
ical— with  rotation  in  office  as  an  important  form  of  term 
limitation  has  even  been  overlooked  by  contemporary  advo- 
cates (and  opponents)  of  the  term  limitation  movement.   Much 
can  be  learned  about  important  political  values,  principles, 
and  behavior  by  studying  America's  experience  with  rotation 
in  office.   It  also  provides  a  way  to  "test"  many  of  the 
empirical  assertions  of  the  term  limit  debate  that  are  now 
backed  only  by  claims  based  on  political  faith.   Rediscover- 
ing tradition  as  a  laboratory  for  contemporary  analysis  will 
enliven  debate  and  further  current  interest  in  term  limits 
on  the  part  of  advocates  and  opponents  alike. 
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Looking  Bevond  Term  Limitation 


Government  by  professionals,  be  they  bureaucrats, 
staff,  lobbyists,  or  consultants,  along  with  government  by 
representatives-turned-professionals,  discourages  political 
involvement,  undermines  the  development  of  citizenship,  and 
destroys  the  linkages  that  are  necessary  in  a  representative 
democracy  to  bind  rulers  to  the  ruled  in  a  compact  of  trust, 
mutuality,  understanding,  and  service,   with  the  profession- 
alization  of  American  politics,  instead  of  public  engage- 
ment, we  end  up  with  public  estrangement;  instead  of  civic 
commitment,  we  foster  civic  abandonment;  and  instead  of  po- 
litical empowerment,  we  are  left  with  political  confinement. 
Those  qualities  are  most  certainly  not  worthy  of  emulation 
by  new  nations  searching  for  an  institutional  path  to  de- 
mocracy. 

What  antidote  is  available  to  cure  America  of  profes- 
sional politics?   Are  we  as  a  nation  even  in  a  position  to 
administer  the  remedy  or  remedies  if  revealed  to  us,  or  is 
the  patient  beyond  recovery?   Political  reform  has  always 
been  a  daunting  task  in  the  United  States.*8  However,  it 
is  especially  difficult  when  the  intended  object  of  reform, 
such  as  professionalism  or  careerism,  is  widely  accepted  by 
average  Americans  in  the  ordinary  practices  of  daily  life. 
In  other  words,  the  respect,  admiration,  and  acceptance  that 
characterize  the  professionalization  of  occupations  in  Amer- 
ica will  make  it  all  the  more  difficult  to  mobilize  opposi- 
tion to  the  professionalization  of  American  politics. 

Term  limitation  is  increasingly  proposed,  and  is 
gaining  popularity,  as  a  response  to  permanent  government 
and  legislative  careerism.   For  advocates,  term  limitation 
is  "an  idea  whose  time  has  come"  and  "the  intervention  that 
will  put  Congress  on  the  road  to  recovery."99  For  oppo- 
nents, term  limitation  is  "a  solution  in  search  of  a  prob- 
lem" and  "an  illusory  fix  for  a  symptom  rather  than  a 
cure."100  In  one  form  or  another,  Presidents  Truman, 
Eisenhower,  and  Kennedy  supported  term  limits  for  Con- 
gress.101  President  Bush  announced  his  support  for  term 
limitation  in  December  1990"   Within  the  past  year  three 
states — Oklahoma,  Colorado,  and  California — have  passed 
initiatives  limiting  the  terms  of  state  officeholders.102 
Similar  movements  are  under  way  in  at  least  a  dozen  other 
states,  and  public  opinion  polls  show  overwhelming  popular 
support  for  state  and  congressional  term  limits  among  all 
sectors  of  the  American  public.103 

Is  term  limitation  the  antidote  for  professional  poli- 
tics in  America,  as  many  are  suggesting?  Of  course  it  is 


131 


Page  22 

not.104  Term  limitation  is  only  the  first  response  to  the 
problem  of  professionalization  that  increasingly  permeates 
the  entire  American  political  system.   Periodically  throwing 
the  "rascals"  out  of  office  will  do  little  to  remedy  the 
other  pressing  problems  of  professional  politics.105  Term 
limitation  alone  is  not  enough,  but  it  is  a  start,  especial- 
ly if  accompanied  by  serious  state  and  national  debate  about 
the  causes  and  consequences  of  professionalized  politics. 
America  needs  to  "get  serious"  about  the  burgeoning,  immor- 
tal bureaucracy;  the  explosive  costs  of  political  campaigns; 
the  irrelevance  of  political  parties;  the  skewed  prolifera- 
tion of  organized  interest  groups;  the  dependence  of  candi- 
dates and  officeholders  on  political  consultants;  and  the 
supremacy  of  legislative  staff  in  addition  to  grappling  with 
the  rise  of  legislative  careerism.   A  comprehensive  approach 
to  the  poison  of  professional  politics  would  be  ideal,  but 
nothing  in  American  history  would  lead  any  sensible  observer 
to  conclude  that  such  a  course  is  probable,  or  even  possi- 
ble. 

Thus,  as  usual,  we  must  settle  for  incremental  improve- 
ment.  Greater  appreciation  of  the  reasons  for  the  American 
tradition  of  rotation  in  office  can  smooth  the  way  for  term 
limitation  as  the  first  step  on  the  arduous  road  to  the 
restoration  of  political  institutions  capable  of  nurturing 
representative  democracy,  democratic  citizenship,  and  the 
ennobling  art  of  self-government. 


Motes 

1.  Quoted  in  John  Fiske,  The  Critical  Period  of  American 
History.  1783-1789  (Boston:  Houghton,  Mifflin,  1888) , 

p.  233. 

2.  Alexis  de  Tocqueville,  Democracy  in  America,  ed.  J.  P. 
Mayer  (Garden  City,  N.Y.:  Doubleday,  1969),  p.  204.   Captur- 
ing the  democratic  character  of  American  politicians,  Toc- 
queville observed  that  "American  public  officials  blend  with 
the  mass  of  citizens:  they  have  neither  palaces  nor  guards 
nor  ceremonial  clotht  i"  (p.  204). 

3.  Quoted  in  Lawrence  Frederick  Kohl,  The  Politics  of 
Individualism  (New  York:  Oxford  University  Press,  1989),  p. 
124. 

4.  James  Bryce,  The  American  Commonwealth  (1894;  New  York: 
Macmillan,  1910),  vol.  2,  p.  61. 

5.  Westley  W.  Willoughby,  An  Examination  of  the  Nature  of 
the  State  (New  York:  Macmillan,  1896),  p.  432. 


132 


Page  23 

6.  See  Charles  E.  Beard,  The  Economic  Basis  of  Politics 
(1922;  New  York:  Alfred  A.  Knopf,  1947),  p.  99;  and  Edward 
S.  Corwin,  The  Democratic  Dogma  and  the  Future  of  Political 
Science  (Shanghai,  China:  Kelly  and  Walsh,  1930),  p.  12. 

7.  Max  Weber,  "Politics  As  a  Vocation,"  in  From  Max  Weber. 
eds.  H.  H.  Gerth  and  C.  Wright  Mills  (New  York:  Oxford  Uni- 
versity Press,  1958),  p.  84. 

8.  The  growth  of  the  federal  deficit  and  its  acceleration 
during  the  Bush  presidency  is  analyzed  in  Stephen  Moore, 
"The  Profligate  President:  A  Midterm  Review  of  Bush's  Fiscal 
Policy,"  Cato  Institute  Policy  Analysis  no.  147,  February  4, 
1991. 

9.  See  Economic  Report  of  the  President.  February  1991, 
p.  335.   For  an  analysis  of  the  bureaucracy  during  the  Rea- 
gan era,  see  Peter  M.  Benda  and  Charles  H.  Levine,  "Reagan 
and  the  Bureaucracy,"  in  The  Reagan  Legacy,  ed.  Charles  O. 
Jones  (Chatham,  N.J.:  Chatham  House,  1988),  pp.  102-42. 

10.  See  Michael  Malbin,  Unelected  Representatives:  Congres- 
sional Staff  and  the  Future  of  Representative  Government 
(New  York:  Basic  Books,  1980) . 

11.  Nelson  W.  Polsby,  "Political  Change  and  the  Character 
of  the  Contemporary  Congress,"  in  The  New  American  Political 
System.  2d  ed.,  ed.  Anthony  King  (Washington:  American  En- 
terprise Institute,  1990),  p.  40. 

12.  As  the  number  of  staff  has  increased,  legislative  pro- 
ductivity has  declined  or  remained  relatively  stable  as 
measured  by  the  ratio  of  bills  introduced  to  the  number 
passed.   See  Stanley  and  Niemi,  p.  175. 

13.  See  Robert  H.  Salisbury,  "The  Paradox  of  Interest 
Groups  in  Washington — More  Groups,  Less  Clout,"  in  The  New 
American  Political  System,  pp.  204-5;  and  Mark  P.  Petracca, 
ed.,  The  Politics  of  Interests  (Boulder,  Colo.:  Westview, 
1991) . 

14.  Frank  J.  Sorauf,  Money  in  American  Elections  (Glenview, 
111.:  Scott,  Foresman/Little,  Brown,  1988),  pp.  78-79.   See 
also  David  B.  Magleby  and  Candice  J.  Nelson,  The  Money  Chase 
(Washington:  Brookings  Institution,  1990) .   Not  only  has  the 
aggregate  amount  of  PAC  contributions  increased  to  House  and 
Senate  candidates,  but  so  has  the  percentage  of  PAC  money  as 
a  source  of  congressional  campaign  funds.   For  example,  in 
1974  House  candidates  received  only  17  percent  of  their 
campaign  funds  from  PACs.   By  1986  the  percentage  had  risen 
to  60  percent.   See  Morris  P.  Fiorina,  Congress:  Keystone  to 


133 


Page  24 

the  Washington  Establishment.  2d  ed.  (New  Haven,  Conn:  Yale 
University  Press,  1989),  p.  126. 

15.  David  Boaz,  "The  Who  and  Why  of  Big-Bucks  Politics," 
Wall  Street  Journal.  November  15,  1983,  p.  16. 

16.  See  Mark  P.  Petracca,  "Political  Consultants  and  Demo- 
cratic Governance,"  PS:  Political  Science  and  Politics  22 
(March  1989):  11-14;  Larry  Sabato,  The  Rise  of  Political 
Consultants  (New  York:  Basic  Books,  1981)  ;  and  Frank  I. 
Luntz,  Candidates.  Consultants,  and  Campaigns  (New  York: 
Basil  Blackwell,  1988).   It  is  only  recently  that  political 
scientists  have  started  to  explore  the  potential  Impact  of 
professional  consultancy  on  the  quality  of  democratic  gover- 
nance and  national  policymaking. 

17.  See  Stanley  and  Niemi,  p.  168.   The  reelection  rate  of 
House  incumbents  during  the  last  decade  has  been  over  94 
percent. 

18.  H.  Douglas  Price,  "Congress  and  the  Evolution  of  Legis- 
lative 'Professionalism,'"  in  Congress  in  Change,  ed.  Norman 
J.  Ornstein  (New  York:  Praeger,  1975),  p.  9.   The  classic 
statement  is  Nelson  W.  Polsby,  "The  Institutionalization  of 
the  U.S.  House  of  Representatives,"  American  Political  Sci- 
ence Review  62  (March  1968):  144-68. 

19.  James  Sterling  Young,  The  Washington  Community.  1800- 
1828  (New  York:  Harcourt,  Brace  &  World,  1966),  p.  51. 

20.  See  Norman  J.  Ornstein,  Thomas  E.  Mann,  Michael  J. 
Malbin,  Allen  Schick,  and  John  F.  Bibby,  Vital  Statistics  on 
Congress.  1984-85  (Washington:  American  Enterprise  Insti- 
tute, 1984)  ,  pp.  49-52. 

21.  Albert  Bushnell  Hart,  "Growth  of  American  Theories  of 
Popular  Government,"  American  Political  Science  Review  1 
(August  1907) :  551. 

22.  Linda  L.  Fowler  and  Robert  D.  McClure,  Political  Ambi- 
tion: WhT»  Decides  to  .  un  for  Congress  (New  Haven,  Conn.: 
Yale  University  Press,  1989),  p.  76. 

23.  See  Charles  G.  Bell  and  Charles  M.  Pierce,  California 
Government  Today  (Chicago:  Dorsey  Press,  1988),  pp.  178-82. 

24.  Fiorina,  p.  67. 

25.  Fowler  and  McClure,  p.  141. 

26.  Robert  N.  Bellah  et  al.,  Habits  of  the  Heart  (New  York: 
Harper  and  Row,  1985),  pp.  119-20. 


134 


Page  25 


27.  Talcott  Parsons  offers  a  similar  definition  of  a  pro- 
fessional: "Among  occupational  role-types,  the  professional 
is  distinguished  largely  by  the  independent  trusteeship 
exercised  by  the  incumbents  of  a  class  of  such  roles  of  an 
important  part  of  the  major  cultural  tradition  of  the  soci- 
ety."  Talcott  Parsons,  Essays  in  Sociological  Theory  (New 
York:  Free  Press,  1954),  p.  372. 

28.  See,  for  example,  Burton  J.  Bledstein.  The  Culture  of 
Professionalism  (New  York:  W.  W.  Norton,  1978) ;  Magali  Sar- 
fatti  Larson,  The  Rise  of  Professionalism:  A  Sociological 
Approach  (Berkeley:  University  of  California  Press,  1977)  ; 
and  George  Ritzer  and  David  Walczak,  Working;  Conflict  and 
Change.  3rd  ed.  (Englewood  Cliffs,  N.J.:  Prentice-Hall, 
1986) . 

29.  The  leading  work  on  representation  remains  Hanna 
Fenichel  Pitkin,  The  Concept  of  Representation  (Berkeley: 
University  of  California  Press,  1972). 

30.  Edmund  Burke,  "Our  Conscience  Is  a  Trust  from  Provi- 
dence," in  The  Representative,  ed.  Neal  Riemer  (Boston:  D.C. 
Health,  1967),  p.  10. 

31.  For  a  discussion  of  instruction,  see  Alfred  De  Grazia, 
Public  and  Republic  (New  York:  Alfred  E.  Knopf,  1951). 

32.  Pitkin,  The  Concent  of  Representation,  p.  146. 

33.  From  the  "Acts  of  the  Commonwealth  of  Virginia"  (1812), 
guoted  in  Neal  Riemer,  "Introduction,"  in  The  Representa- 
tive, P-  3. 

34.  John  Stuart  Mill,  "On  Representative  Government,"  in 
Representation,  ed.  Hanna  Pitkin  (New  York:  Lieber-Atherton, 
1969)  p.  181. 

35.  Thomas  E.  Cronin,  Direct  Democracy  (Cambridge,  Mass.: 
Harvard  University  Press  1989),  p.  36. 

36.  John  C.   ahlke,  Heinz  Eulau,  et  al.,  "The  Trustee  Ori- 
entation Is  Most  Realistic,"  in  The  Representative,  p.  34. 

37.  Pitkin,  "The  Concept  of  Representation,"  in  Reoresenta- 
tiojQ/  P»  19. 

38.  Quoted  in  T.  V.  Smith,  "Congress  Must  Follow  the  Popu- 
lar Will,"  in  The  Representative,  p.  44. 

39.  Alexander  Hamilton,  James  Madison,  and  John  Jay,  The 
Federalist  Papers,  ed.  Clinton  Ross iter  (New  York:  New  Amer- 
ican Library,  1961),  pp.  346,  352. 


135 


Page  26 

40.  Ralph  Ketchara,  ed.,  The  Anti-Federalist  Papers  and  the 
Constitutional  Debates  (New  York:  New  American  Library, 
1986) ,  p.  50. 

41.  Ibid.,  p.  342. 

42.  Walter  Lippmann,  The  Public  Philosophy  (New  York:  New 
American  Library.  1955),  p.  48. 

43.  See  Aneurin  Bevan,  In  Place  of  Fear  (London:  Quartet 
Books,  1978),  p.  35. 

44.  Daniel  J.  Boorstin,  Hidden  History  (New  York:  Vintage 
Books,  1989),  pp.  225,  221. 

45.  Clinton  Rossiter,  Seedtime  of  the  Republic  (New  York: 
Harcourt,  Brace,  1953),  p.  418.   For  a  discussion  of  contem- 
porary arguments  in  defense  of  frequent  elections,  see  Mark 
P.  Petracca  and  Pamela  A.  Smith,  "How  Frequent  Is  Frequent 
Enough?  An  Appraisal  of  the  Four-Year  Term  for  House  Mem- 
bers," Congress  and  the  Presidency  17  (Spring  1990):  45-66. 

46.  John  Adams,  The  Political  Writings  of  John  Adams,  ed. 
George  A.  Peek,  Jr.  (New  York:  Macmillan,  1985)  ,  p.  89. 
This  particular  selection  is  from  "Thoughts  on  Government, 
in  a  Letter  from  a  Gentleman  to  his  Friend,"  written  in 
1776. 

47.  See  Richard  L.  Perry,  ed.,  Sources  of  Our  Liberties 
(Chicago:  American  Bar  Foundation,  1978),  pp.  209-21. 

48.  William  Archibald  Dunning,  A  History  of  Political  Theo- 
ries: From  Luther  to  Montesquieu  (New  York:  Macmillan, 
1905),  p.  252. 

49.  See  various  references  to  Burgh's  work  in  Gordon  S. 
Wood,  The  Creation  of  the  American  Republic  1776-1787  (Chap- 
el Hill:  University  of  North  Carolina  Press,  1969). 

50.  See  A.  H.  M.  Jones,  Athenian  Democracy  (1957;  Balti- 
more: Johns  Hopkins  Univ  rsity  Press,  1986),  p.  105.  s 

51.  Quoted  in  Andrew  Lockyer,  "Aristotle:  The  Politics."  in 
A  Guide  to  the  Political  Classics,  eds.  Murray  Forsyth  and 
Maurice  Keens-Soper  (Oxford:  Oxford  University  Press,  1988), 
p.  46. 

52.  Wood,  p.  140. 

53.  Perry,  p.  349. 


136 

Page  27 


54.  Quoted  in  Wood,  p.  87.   The  text  of  this  and  many  other 
revolutionary  constitutions  can  be  found  in  Perry. 

55.  Quoted  in  Rossitef,  p.  418. 

56.  Quoted  in  Jackson  Turner  Main,  The  Anti-Federalists 
(Chapel  Hill:  University  of  North  Carolina  Press,  1961) ,  p. 
12. 

57.  Perry,  pp.  311-12. 

58.  Thomas  Paine,  Political  Writings,  ed.  Bruce  Kuklick 
(Cambridge:  Cambridge  University  Pres.=  ,  1989),  p.  5. 

59.  In  Ralph  Ketcham,  ed. ,  The  Anti-Federalist  Papers  and 
the  constitutional  Convention  Debates  (New  York:  New  Ameri- 
can Library,  1986),  p.  358. 

60.  See  Andrew  C.  McLaughlin,  The  Confederation  and  the 
Constitution  (1905;  New  York:  Collier  Books,  1962). 

61.  See  Jackson  Turner  Main,  The  Sovereign  States.  1775- 
1783  (New  York:  Franklin  Watts,  1973),  p.  194. 

62.  Ibid.,  p.  219. 

63.  Quoted  in  Wood,  p.  439.  The  criticisms  of  the  princi- 
ple of  rotation  that  were  voiced  during  this  period  bear  an 
uncanny  resemblance  to  contemporary  arguments  in  opposition 
to  term  limitation. 

64.  Ketcham,    p.    37. 

65.  See  Max  Far  rand,  ed.,  The  Records  of  the  Federal  Con- 
vention of  1787  (1911;  New  Haven:  Yale  University  Press, 
1966),  vol.  1,  pp.  217,  421-27. 

66.  Ibid.,  pp.  424,  426. 

67.  Ibid.,  p.  423. 

68.  Nevertheless,  they  might  not  find  our  contemporary 
plight  surprising.  Given  their  experiences,  the  Founders 
were  reasonably  cynical  about  the  tendency  of  public  power 
to  corrupt  "fallible  men."  See  John  P.  Diggins,  The  Lost 
Soul  of  American  Politics  (Chicago:  University  of  Chicago 
Press,  1984) ,  pp.  58-60. 

69.  See  the  speech  by  Melancton  Smith  in  Ketcham,  p.  350. 

70.  Quoted  in  Wood,  p.  521. 


137 


Page  28 


71.  See  Herbert  J.  Storing,  ed.  ,  The  Anti-Federalist  (Chi- 
cago: University  of  Chicago  Press,  1985),  p.  190. 

72.  Ketcham,  p.  3  50. 

73.  Storing,  p.  190. 

74.  Ibid. 

75.  In  W.  B.  Allen  and  Gordon  Lloyd,  eds.,  The  Essential 
Ant i federalist  (Lanham,  Md. :  University  Press  of  America, 
1985),  p.  149. 

76.  Quoted  in  Cecil  L.  Eubanks,  "New  York:  Federalism  and 
the  Political  Economy  of  Union,"  in  Ratifying  the  Constitu- 
tion, eds.  Michael  Allen  Gillespie  and  Michael  Lienesch 
(Lawrence:  University  Press  of  Kansas,  1989),  p.  321. 

77.  Quoted  in  Wood,  p.  522. 

78.  Cecelia  Kenyon,  "Men  of  Little  Faith:  The  Anti-Federal- 
ists on  the  Nature  of  Representative  Government,"  William 
and  Marv  Quarterly  12  (January  1955):  3-43. 

79.  See  Russell  L.  Hanson,  The  Democratic  Imagination  in 
America  (Princeton,  N.J.:  Princeton  University  Press,  1985) 

80.  See  Cass  R.  Sunstein,  "Interest  Groups  in  American 
Public  Law,"  Stanford  Law  Review  38  (November  1985):  29-87. 

81.  See  Raymond  Gettell,  History  of  American  Political 
Thought  (New  York:  D.  Appleton-Century,  1928),  p.  254. 

82.  Ibid. 

83.  James  Sterling  Young,  The  Washington  Community.  1800- 
1828  (New  York:  Harcourt,  Brace  and  World,  1966) ,  pp.  51, 
61. 

84.  See  Jackson's  inaugural  address  in  Walter  E.  Volkomer, 
ed.,  The  Liberal  Tradition  in  American  fought  (New.  York: 
Capricorn  Books,  1969) ,  p.  151. 

85.  Volkomer,  p.  151. 

86.  Kohl,  p.  124. 

87.  Volkomer,  p.  151. 

88.  Arthur  M.  Schlesinger,  Jr.,  The  Age  of  Jackson  (New 
York:  Book  Find  Club,  1945)  p.  46. 


138 

Page  29 


89.   Ibid.,  p.  46. 


90.  Schlesinger,  p.  47.   Schlesinger  also  notes  that  in 
private  correspondence  with  President  Jackson,  the  English 
philosopher  Jeremy  Bentham  confided  that  he  had  espoused  the 
doctrine  of  rotation  since  1821. 

91.  A  few  years  after  the  Jackson  presidency,  Joseph  Story, 
Dana  Professor  of  Law  at  Harvard  University,  strongly  op- 
posed short  terms  for  legislators  on  grounds  familiar  to  the 
Pennsylvania  Republican  Society.   "A  very  short  term  of 
service  would  bring  together  a  great  many  new  members,  with 
little  or  no  experience  in  the  national  business;  the  very 
frequency  of  the  elections  would  render  the  office  of  less 
important  to  able  men;  and  some  of  the  duties  to  be  per- 
formed would  require  more  time,  and  more  mature  inquiries, 
than  could  be  gathered,  in  the  brief  space  of  a  single  ses- 
sion, from  the  distant  parts  of  so  extensive  a  territory." 
Joseph  Story,  A  Familiar  Exposition  of  the  Constitution  of 
the  United  States  (1840;  New  York:  Harper  &  Brothers,  1893), 
p.  52. 

92.  Quoted  in  Kohl,  p.  124. 

93.  Max  Farrand,  The  Development  of  the  United  States  (Bos- 
ton: Houghton  Mifflin,  1918),  p.  157.   Weberian  language 
seems  appropriate  since  Farrand  says  of  individuals  ap- 
pointed under  the  spoils  system:  "These  men  were  not  like 
the  old  ruling  class  whose  members  were  in  politics  largely 
from  a  sense  of  duty  and  public  service,  or  for  the  honor  of 
it,  or  even  for  the  sake  of  power;  but  they  were  in  politics 
as  a  business,  not  for  the  irregular  profits  to  be  derived 
therefrom,  but  to  make  a  living"  (p.  157) . 

94.  Bryce  explained  the  virtue  of  rotation:  "It  is  supposed 
to  stimulate  men  to  execution,  to  foster  a  laudable  ambition 
to  serve  the  country  or  the  neighborhood,  to  prevent  the 
growth  of  an  official  caste,  with  its  habits  of  routine,  its 
stiffness,  its  arrogance."  Bryce,  p.  138. 

95.  A.  Lawrence  Lowell,  Public  Opinion  and  Poplar  Govern- 
ment (New  York:  Longmans,  Green,  1913) ,  p.  106. 

96.  James  Albert  Woodburn,  The  American  Republic  and  Its 
Government  (New  York:  Putnam's  Sons,  1903),  p.  254  (emphasis 
added) . 

97.  No  major  report  on  constitutional  reform  during  the 
past  decade  has  included  a  discussion  of  rotation  in  office 
or  term  limits.   For  examples,  see  Committee  on  the  Consti- 
tutional System,  A  Bicentennial  Analysis  of  the  American 
Political  Structure  (Washington:  Committee  on  the  Const itu- 


139 


Page  30 

tional  system,  1987)  ;  American  Assembly,  "Final  Report  of 
the  Seventy-Third  American  Assembly,"  in  A  Workable  Govern- 
ment? ed.  Burke  Marshall  (New  York:  W.  W.  Norton,  1987),  pp. 
235-47;  National  Academy  of  Public  Administration,  "A  Pres- 
idency for  the  1980' s,"  in  The  Illusion  of  Presidential  Gov- 
ernment, eds.  Hugh  Heclo  and  Lester  M.  Salamon  (Boulder, 
Colo.:  Westview,  1981),  pp.  397-345;  President's  Commission 
for  a  National  Agenda  for  the  Eighties,  A  National  Agenda 
for  the  Eighties  (Washington:  Government  Printing  Office, 
1980) ;  and  Donald  L.  Robinson,  Government  for  the  Third 
American  Century  (Boulder,  Colo.:  Westview,  1989).   One  has 
to  gc  back  to  discussions  about  the  Twenty-Second  Amendment 
to  find  serious  reference  to  America's  experience  with  rota- 
tion in  office. 

98.  For  examples  of  the  American  experience  with  reform, 
see  Robert  H.  Walker,  Reform  in  America  (Lexington:  Univer- 
sity of  Kentucky  Press,  1985);  and  Robert  H.  Walker,  ed. , 
The  Reform  Spirit  in  America  (Malabar,  Fla.:  Robert  E. 
Krieger,  1976) . 

99.  See  John  H.  Fund,  "Term  Limitation:  An  Idea  Whose  Time 
Has  Come,"  Cato  Institute  Policy  Analysis  no.  141,  October 
30,  1990;  and  Mark  B.  Liedl,  "The  Case  for  Limiting  Congres- 
sional Terms,"  Heritage  Lecture  no.  291,  Washington,  Heri- 
tage Foundation,  1990. 

100.  See  Thomas  E.  Cronin,  "Term  Limits— A  Symptom,  Not  a 
Cure,"  New  York  Times.  December  23,  1990,  p.  Ell. 

101.  See  Hendrik  Hertzberg,  "Twelve  Is  Enough,"  New  Repub- 
lic. May  14,  1990,  pp.  22-26. 

102.  The  Colorado  initiative  also  limits  terms  for  Colorado 
members  of  the  House  of  Representatives. 

103.  See  Everett  Carll  Ladd,  "Public  Opinion  and  the  Con- 
gress Problem,"  Public  Interest  100  (Summer  1990):  57-67. 

104.  In  fact,  it  is  probable  that  the  popularity  of  term 
limitation  has  nothing  to  :'o  with  a  revival  of  support  fo: 
traditional  republicanism.   Rather,  support  for  term  limita- 
tion may  be  the  result  of  frustration  with  a  wide  range  of 
unsolved  policy  problems  (including,  but  not  limited  to,  the 
national  debt) ,  anger  over  the  largess  of  legislators,  and 
the  disenchantment  of  Republicans  with  a  Congress  and  many 
state  legislative  bodies  controlled  by  Democrats.   Support 
based  on  those  grounds  is  retributive  and  not  in  keeping 
with  the  values  and  principles  of  republicanism  discussed 
previously. 


140 


OTHER  STUDIES  IN  THE  POLICY  ANALYSIS  SERIES 

150.   Intelsat  and  the  Saparate  System  Policy:  Toward  Compatitiva 
Intarnational  Talaoommunicationa  by  Milton  Mueller  (March 
21,  1991) 

149.   Judging  tha  1991  Reform  Effort}  Do  U.S.  Banks  Have  a 
Future?  by  Catherine  England  (March  12,  1991) 

148.   How  Rising  Tax  Burdens  Can  Produce  Recession  by  William  C. 
Dunkelberg  and  John  Skorburg  (February  21,  1991). 

147.   The  Profligate  President:  A  Midterm  Review  of  Bush's  Fiscal 
Policy  by  Stephen  Moore  (February  4,  1991) 

146.   Slower  Is  Better:  The  New  Postal  Service  by  James  Bovard 
(February  1,  1991) 

145.   What  Now  for  U.S.  Energy  Policy?  A  Free-Market  Perspective 
by  Robert  L.  Bradley,  Jr.  (January  29,  1991) 

144.   Long-Term  Care:  Why  a  New  Entitlement  Program  Would  Be 
Wrong  by  Peter  J.  Ferrara  (December  13,  1990) 

143.   Why  Trade  Retaliation  Closes  Markets  and  Impoverishes 
People  by  Jim  Powell  (November  30,  1990) 

142.   Arabian  Nightmares:  Washington's  Persian  Gulf  Entanglement 
by  Christopher  Layne  and  Ted  Galen  Carpenter  (November  9, 
1990) 

141.   Term  Limitation:  An  Idea  Whose  Time  Has  Come  by  John  H. 
Fund  (October  30,  1990) 

140.   The  Collision  Course  on  Textile  Quotas  by  Thomas  Grennes 
(September  12,  1990) 

139.   Aiding  Eastern  Europe:  The  Leveraged  Harm  of  "Leveraged 
Aid"  by  Melanie  S.  Tammen  (September  10,  1990) 

138.   The  Perils  of  Managed  Trade  by  Susan  W.  Liebeler  and 
Michael  S.  Knoll  (August  29,  1990) 

137.   Subsidies  to  the  Arts:  Cultivating  Mediocrity  by  Bill 
Kauffman  (August  8,  1990) 

136.   Uncle  Sam,  Rock  'n'  Roll,  and  Higher  Education  by  Charles 
J.  Sykes  (July  25,  1990) 


141 


Do  Term  Limits  Rob  Voters  of 
Democratic  Rights? 

An  Evaluation  and  Response* 


Mark  P.  Petracca*0 

The  term  limitation  movement  has  become  a  durable  and  potent 
part  of  the  American  political  landscape.  Fourteen  states,  including  Cal- 
ifornia, Florida,  Michigan,  Ohio,  and  Washington,  have  passed  initia- 
tives to  limit  the  number  of  terms  which  may  be  served  by  state  and 
federal  legislators.1  Oklahoma,  the  first  state  in  the  nation  to  adopt  term 
limits,  did  so  only  for  state  legislators  in  1990.2  North  Dakota  voters 
adopted  term  limits  only  for  federal  legislators  in  1992.3  Activists  in 

*  Portions  of  this  truck  were  originally  presented  as  'Term  Limitations:  Solution  or 
Scapegoat7"  at  the  1992  Annual  Convention  of  the  American  Bar  Association.  San  Francisco, 
California.  August  9.  1991 

**  Associate  Professor  of  Political  Science  at  the  University  of  California.  Irvine;  PL  D.  Uni- 
versity of  Chicago  (1986);  A.M.  University  of  Chicago  (1979);  A.B.  Cornell  University  (1977).  Pro- 
fessor Petracca  has  written  extensively  on  term  limits  and  rotation  in  office,  including  The  Potion  of 
Professional  Polities,  131  Cato  Inst.  Pol*y  Analysis  (1991);  Rotation  in  Office:  History  of  an  Idea 
in  LIMITING  Legislative  Terms  (Gerald  Benjamin  A  Michael  J.  Malbm  eda,  1992);  Predisposed 
to  Oppose-  Political  Scientists  and  Term  Ltmaations,  POLITY  (Summer  1992);  and  with  Darci  Jump, 
From  Coast  to  Coast  The  Term  Limitation  Express,  81  Natl  Civic  Rev.  (Summer-Fall  1992)  aJbng 
with  over  four  dozen  related  articles  and  commentaries. 

1.  See  Timothy  Noah.  Fourteen  States  Clear  Initiatives  to  Restrict  Congresskmal  Service, 
Wall  St.  J„  Nov.  5.  1992,  at  A7;  Robert  Remhold,  Move  to  Limit  Terms  Gathers  Steam  After 
Winning  in  14  States,  N.Y.  Times,  Nov.  5,  1992,  at  B8;  Jennifer  Warren  and  Alan  C  MOfcr,  Wbvs  m 
14  States  Fuel  US.  Term  Lima  Drive,  LA.  TIMES.  Nov.  5.  1992  at  A 13;  Bill  McAIhster.  Term 
Limits  Score  14-State  Sweep.  Face  Likely  Court  Challenge,  Wash.  Post.  Nov.  4.  1992  at  A3 1;  Bill 
McAllister,  Success  of  Term- Limit  Measure  Puts  'Incumbents  on  Notice',  Wash.  Post,  Nov.  5,  1992, 
at  A37;  Laurent  Bekie.  The  Midwest  Votes  for  Term  Limits,  Reelects  Incumbents,  Christian  Set. 
Monitor,  Nov.  6,  1992.  at  8;  A  Resounding  Yes  for  Term  Limitations,  Time.  Nov.  16,  1992,  at  22. 

2.  Linda  Cohen  4  Matthew  Spiuer,  Term  Limitx  80  Geo.  I_J.  477,  477  n.2  (1992)  (csmg 
Paul  Taylor  t  Christopher  &  Daly.  Voters'  Display  of  Anger  hits  Incumbents  on  Notice,  Wash. 
Post,  Sept.  20,  1990,  at  A 1 .  See  also  John  Gremer.  Voters  Pass  Measure  Limiting  State  Lawmakers' 
Terms,  Daily  Oklahoma*  Sept.  19.  1990,  at  1;  Rob  Martindak.  Noble  Beats  Establishment  to 
Win  Term  Limits,  Tulsa  World,  Oct.  21.  1990.  at  AI;  Wayne  Green.  Lawmakers-Term  Limit  Gets 
Massive  Support,  Tulsa  World,  Sept.  9.  1990,  at  A 13;  David  S.  Broder.  Term  Limitations:  Run- 
away Train,  Tulsa  World,  Sept.  13,  1990,  at  A1Q;  Gait  W.  CopeJand.  Term  Limitations  and 
Political  Careers  in  Oklahoma:  In.  Out.  Up.  or  Down,  in  Limiting  Lbgblattve  Terms.  Wash. 
D.C.:  Cong.  Q.  Press  139-38  (Gerald  Benjamin  and  Michael  J.  Malrin,  eds,  1992). 

3.  See  supra  note  1  citations.  In  addition  to  the  success  of  initiatives  to  limit  legislative  terms, 
two  other  states — Mississippi  and  Rhode  Island — passed  ballot  measures  in  November  1992.  to  Emit 
terms  for  executive  officials.  See  Mark  P.  Pelratxa  and  Darci  Jump,  The  Next  Slop  on  the  Term 
Limitation  Express,  Soc*Y,  July/ Aug..  1993  (Forthcoming  edition)  (Additionally  thirty-two  states 
now  have  some  form  of  term  limitation  on  the  Governor  and  other  state  executive  offidak). 
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eight  other  states  are  working  on  initiatives  for  the  1994  ballot4  and  in  all 
the  remaining  non-initiative  states  there  is  active  lobbying  for  term  limi- 
tation legislation.5  Not  since  the  states  acted  unilaterally  to  begin  di- 
rectly electing  their  U.S.  Senators,  a  movement  which  led  to  the  adoption 
of  the  17th  Amendment  to  the  Constitution  in  19 13,6  has  there  been  as 
much  grassroots  activity  across  the  country  directed  to  reforming  state 
constitutions.7 

The  opponents  of  term  limits  were  initially  caught  off-guard  by  the 
popularity  of  this  reform.8  However,  since  the  California  campaign  in 
1990  they  have  built  a  strong  case  against  term  limitations.  Opponents 
begin  by  indicating  that  the  need  for  greater  legislative  turnover  is  vastly 
overstated.  The  large  number  of  incumbents  who  voluntarily  retired 
from  the  House  of  Representatives  in  1992  helped  make  that  case, 
though  not  decisively,  in  the  most  recent  congressional  elections.9  The 


4.  Bnice  Frankel  Term  Limits  to  be  Among  Clinton 's  First  Challenges,  USA  Today,  Nov.  5, 
1992,  at  All  The  states  include:  Alaska,  Idaho,  Maine,  Massachusetts.  Mississippi,  Nevada, 
Oklahoma,  and  Utah.  See  Maxk  P.  Petracca.  Term  Limits:  The  Nationwide  March  Is  On,  Sam 
Diego  Union  Tun*,  Nov.  8,  1992,  at  C3;  Mark  P.  Petracca,  US  yoters  Made  a  Strong  Case  for 
Term  Limits  on  No*.  3,  Chretian  SCI.  MONITOR.  Nov.  27,  1*92,  at  19. 

5.  See  Mark  P.  Petracca  A  Darci  Jump,  From  Coast  to  Coast  The  Term  Limitation  Express, 
81  NaTlCtvic  Rev.  352  (Summer-FaJl  1992);  Mark  P.  Petracca  and  Darci  Jump,  Next  Stop,  supra 

note  3.  , 

The  idea  of  term  limits  for  local  officials  is  also  taking  hold  across  the  nation.  Dozens  of  major 
cities  have  adopted  term  limits  during  the  last  few  years.  Most  prominent  are:  San  Jose,  Cal,  Kansas 
City,  Mo^  Houston.  Tex,  Cmcmnati.  Ohio,  Syracuse,  N.Y,  Colorado  Springs,  Colo,  RockviDe, 
Md.,  and  Jacksonville,  Fla.  See  John  Clayton  Thomas,  The  Term  Limitations  Movement  in  US. 
Cities,  81  NaT*l  Civic  Rev.  155  (1992).  The  case  for  local  term  limits  is  made  in  Mark  P.  Petracca. 
What's  Good  for  the  State  Would  be  Good  for  the  Cities  Too,  L.A.  Times,  Mar.  22.  1992,  at  B9;  Mark 
P.  Petracca  A  Karen  Moore,  7**  Case  for  Local  Government  Term  Limits,  Orange  County  Reg, 
Nov.  2,  1992,  at  B8. 

6.  For  a  discussion  of  these  events,  see  James  A.  Woodburn,  The  American  Republic 
and  Its  Government  (Putnam's  Sons,  1903);  Origins  and  Development  of  Congress,  CONG.  Q. 
(1976);  VS.  Senate,  CONG.  RBC.  7109-25  (May  31,  1910);  Coe  I.  Crawford,  77ie  Direct  Election  of 
Senators,  70  The  Independent  1367  (June  22,  191 1>,  Herman  Ames,  The  Proposed  Amend- 
ments to  the  CoNSTmmoN  of  the  Untted  States  (New  Yoik.  Franklin  1970);  Alan  P. 
Grimes.  Democracy  and  the  Amendments  to  the  CoNsrrnmoN  (Lexington  Books  1978); 
Wallace  Worthy  Hall,  Hhtory  and  Effect  of  the  Seventeenth  Amendment  (Univer- 
sity of  California  Press  1936). 

7.  Thus  far  the  term  limitation  movement  has  only  been  successful  in  states  with  initiative 
power.  As  a  result,  term  limit  advocates  in  some  states  without  the  initiative  have  now  turned  their 
attention  to  amending  state  constitutions  to  provide  for  the  initiative  as  a  prelude  to  putting  term 
hmhations  before  the  electorate.  Mississippi  amended  its  state  constitution  in  November  1992,  to 
provide  for  the  initiative,  and  term  hmit  advocates  in  South  Carolina  and  New  Jersey  are  pursuing  a 
similar  strategy.  For  a  discussion  of  the  initiative  power,  see  David  Magleby.  Direct  Legbla- 
ton  (1984);  Thomas  Crown,  Direct  Democracy  (1989>,  David  D.  Schmidt.  Citizen 

LAWMAKERS  (1989k  BETTY  ZlSR.  MONEY,  MEDIA,  AND  THE  GRASSROOTS  (Sage  1987). 

8.  For  the  past  three  yean  various  poOs  have  indicated  that  70%  to  80%  of  Americans  sup- 
port term  hmns  for  state  and  federal  legislators.  See  Everett  CarU  Ladd.  Public  Opinion  and  the 
Congress  Problem,  100  Pub.  Interest  57  (Summer  1990);  Aaron  Wildavsky,  Representative  vs.  Di- 
rect Democracy:  Excessive  Initiatives,  Too  Short  Termx  Too  Little  Respect  for  Politics  and  Politicians, 
2  Responsive  Community  31  (Summer  1992). 

9.  David  G.  Savage,  2  More  Women  Win  in  Senate  Primaries,  L.A.  Times.  Aug.  5,  1992,  at 
A7  ("78  members  of  the  House  of  Representatives  were  not  returning  to  the  chamber  m  January.  Of 
these,  52  bad  retired  ....").  See  Abo  Janet  Hook,  Will  the  Flood  of  Retirements  Arrive  in  1992? 
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critics  have  also  developed  a  long  Litany  of  empirical  assertions  regarding 
the  "unanticipated"  consequences  of  term  limits.  Critics  argue  that  term 
limits  will  increase  the  power  of  special  interests,  legislative  staff,  and  the 
executive;  disadvantage  women  and  minority  legislators;  decrease  the 
power  of  a  state's  congressional  delegation  to  obtain  needed  federal  re- 
sources; and  squander  much  needed  legislative  leadership,  experience, 
and  expertise.10  When  it  comes  to  term  limits  for  Congress,  the  critics 
insist  that  states  lack  the  authority  to  limit  the  terms  of  federal 
legislators.1 ' 

Many  of  these  arguments  were  used  successfully  by  opponents  to 
defeat  Washington  State's  term  limit  initiative  in  November  of  1991.12 
Notwithstanding  the  extraordinary  success  of  term  limit  initiatives  in 

Maybe  Not,  Cong.  Q.  Wkly.  Rep,  Jan.  12,  1991,  at  72;  Deponing  House  Members,  Cong.  Q. 
Wkly.  Rep.,  Nov.  7.  1992,  at  3579;  Fred  Barnes,  Exodus.  New  Republic  June  8.  1992,  at  11; 
William  Renfro.  Green  Postures,  Atlantic.  Feb.  1992,  at  24;  Marjorie  Randon  Hershey,  The  Con- 
gressional Elections,  in  The  Election  OF  1992  (Gerald  Pomper  ed,  Chatham  House  1993). 

10.  Cohen,  supra  note  2,  at  481-83.  The  case  against  term  limits  can  best  be  found  in:  Nelson 
W.  Pokby.  Constitutional  Mischief.  What's  Wrong  With  Term  Limitations,  AM.  PROSPECT  40  (Sum- 
mer 1991);  Nelson  W.  Pokby,  Congress-bashing  for  Beginners,  100  Pub.  INTEREST  15  (Summer 
1990);  Cal  Ledbetter,  Jr.,  Limiting  Legislative  Terms  is  a  Bad  Idea,  80  N  at'l  Crvic  Rev.  243  (Sum- 
mer 1991);  Charles  R.  Kesler,  Bad  Housekeeping:  The  Case  Against  Congressional  Term  Limita- 
tions, Pol'Y  Rev.  20  (Summer  1990);  The  Kamber  Croup,  Modern  Day  Snake  Oil  Term 
Limitations  and  Why  They  Must  be  Defeated,  unpublished  report,  Washington,  DC,  Oct.  1991; 
Morrs  Fiorina,  Divided  Government  (1992);  Steven  R.  Greenberger,  Democracy  and  Con- 
gressional Tenure,  42  DePaul  L.  Rev.  37  (1991);  Erik  H.  Corwin,  Limits  on  Legislative  Terms: 
Legal  and  Policy  Implications,  28  Harv.  J.  on  Lecb.  569  (1991);  Richard  F.  Fenno,  Jr,  A  Back- 
ward Step  for  Democracy,  1  LONG  TERM  View  21  (Winter  1992);  Thomas  E.  Mann,  The  Wrong 
Medicine,  10  BROOKINGS  Rev.  23  (Spring  1992);  Aaron  Wildavsky,  Representative  vs.  Direct  De- 
mocracy, supra  note  8.;  Gary  Wilk,  Undemocratic  Vistas  39  N.Y.  Rev.  of  Books  28,  Nov.  19,  1992. 
For  an  early  assessment  of  term  hunts  on  the  California  Legislature,  see  Charles  Price,  Class  of  "92, 
lACalJ.sA  (1993). 

11.  L.  Paige  Whilaker,  The  Constitutionality  of  States  Limiting  Congressional  Terms,  Cong. 
Res.  Serv,  Washington,  D.C,  Jan.  2,  1992;  B.  Barnicle,  Congressional  Term  Limits — Unconstitu- 
tional By  Initiative,  67  Wash.  L.  Rev.  415  (1992);  J.  Levy,  Can  They  Throw  the  Bums  Out— The 
Constitutionality  of  State-Imposed  Congressional  Term  Limits,  80  Geo.  LJ.  1913  (1992);  Tinanie 
Kovacevich,  Constitutionality  of  Term  Limitations:  Can  States  Limit  the  Terms  of  Members  of  Con- 
gress, 23  Pac.  LJ.  1677  (1992);  Martin  E.  Latz,  The  Constitutionality  of  State-Passed  Congressional 
Term  Limits,  25  Akron  L.  Rev.  155  (1991);  Troy  Andrew  Eid  and  Jim  KoJbe,  The  New  Anti- 
Federalism:  The  Constitutionality  of  State-Imposed  Limits  on  Congressional  Terms  of  Office,  69  Den- 
ver U.  L.  Rev.  1  (1992).  For  a  defense  of  state-imposed  congressional  term  limns,  see  Mark  P. 
Petracca,  A  New  Defense  of  State-Imposed  Congressional  Term  Limits,  PS:  Political  Science  and 
Politics  (forthcoming  1993);  Roland  D.  Rotunda.  No  Impediment  to  Term  Limits,  Wash.  Post. 
Feb.  13.  1993,  at  A31;  George  F.  WiD,  Term  Limits:  Let  the  States  Decide,  Wash.  Post,  Nov.  26. 
1992,  at  A29;  Mark  P.  Petracca.  Term  Limits  for  Congress  Should  Pass  Constitutional  Test,  Miami 
Herald,  Nov.  25,  1992.  at  Al  1;  John  H.  Fund,  Slate  Term  Limits  That  Pass  Constitutional  Muster. 
Wall  St.  J,  Aug.  5,  1992,  at  A1S;  William  Mellor,  Term  Limits  are  Constitutional,  Wall  St.  J, 
Oct.  31.  1991,  at  A16;  Roderick  M.  Hills.  Jr.,  A  Defense  of  State  Constitutional  Limits  on  Federal 
Congress  Terms,  53  U.  PlTT.  L  Rev.  97  (Fall  1991>,  Nefl  Gorsucb  and  Michael  Guzman.  Will  the 
Gentlemen  Please  Yield?  A  Defense  of  the  Constitutionality  of  State-Imposed  Term  Limitations,  20 
Hofstra  L.  Rev.  341  (1991);  Martin  E.  Latz.  The  Constitutionality  of  State- Passed  Congressional 
Term-Limits,  25  Akron  L.  Rev.  155  (1991). 

12.  The  Washington  experience  is  analyzed  by  David  J.  Olson.  Term  Limits  Fail  in  Washing- 
ton, in  Limiting  Legislative  Terms  65  (Gerald  Benjamm  &  Michael  J.  Malbin  eds^  1992).  The 
lessors  of  the  Washington  experience  are  explored  in  Mark  P.  Petracca.  Proponents  of  Term  Limita- 
tion Should  Give  Thanks  for  Defeat,  37  Roll  Call  5  (Dec.  12,  1991). 
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1992,13  term  limit  opponents — many  of  whom  are  leaders  of  labor  unions 
and  major  corporations,  politicians,  pundits,  and  political  scientists — are 
committed  to  challenging  the  progress  of  the  term  limitation  movement 
on  a  city  by  city,  state  by  state,  and  eventually,  court  by  court  basis.14 

No  debate  about  the  wisdom  of  term  limitation  is  complete  without 
the  charge  that  term  limits  will  "rob  voters  of  the  right  to  vote  for  the 
candidate  of  their  choice."15  "If  representative  government  means  any- 
thing," said  Carl  Albert,  former  Speaker  of  the  House  of  Representa- 
tives, "it  means  that  the  people  should  be  free  to  select  whomever  they 
want  to  represent  them  in  whatever  office  they  choose  to  place  them."16 
Allegedly,  term  limits  would  abridge  that  freedom,  abrogating  a  voter's 
right  of  choice  on  election  day. 

This  indictment  has  appeared  incessantly  in  every  campaign  waged 
against  the  adoption  of  term  limitations,  be  it  by  initiative  or  legislation. 
Put  simply,  it  is  the  first  hne  of  attack  in  the  critics'  arsenal  of  arguments 
against  term  limitation,  as  well  as  the  appeal  of  last  resort  when  all  other 
empirical  or  constitutional  claims  have  failed.  Given  the  legal,  constitu- 
tional, and  philosophical  foundations  of  this  charge,  it  is  likely  to  receive 
continued  attention  as  term  limitation  initiatives  are  litigated  in  court- 
rooms around  the  nation. 

Yet,  this  charge  is  little  more  than  a  red  herring,  designed  to  divert 
attention  from  the  maladies  produced  by  the  professionalization  of 

1 3.  The  term  hmnation  movement  is  "extraordinary "  both  in  terms  of  the  sheer  number  of 
states  which  have  adopted  tins  reform  over  a  three-year  time  span  and  the  margin  of  support  the 
initiatives  in  1992  received  from  the  electorate  in  all  14  states.  The  first  point  is  made  is  Jane  Gross, 
14  Slate  Measures  on  U.S.  Term  Limits  Gather  Momentum,  N.Y.  TIMES,  Oct.  13,  1992,  at  A  I,  A20; 
Part  Morrison,  Federal  Term  Limits:  States  Cross-Roots  Prairie  Fire,  L-A.  Times,  Oct.  4,  1992,  at 
Al.  The  second  point  is  documented  in  Term  Limits,  4  Pub.  Perspective  97  (Jan.-Feb.  1993).  See 
also  Mark  P.  Petracca,  Term  Lanitx  Political  Boon  or  Monstrosity?,  CHRISTIAN  Sa.  MONITOR,  Nov. 
27,  1992,  at  19  ("When  the  new  congress  convenes  in  1993,  more  than  36  percent  of  the  House 
members  will  be  subject  to  hmxs  on  their  terms  ....**). 

14.  See  Thomas  Calvin.  Limits  Score  a  Perfect  14-for-14.  But  Court  Challenges  Loom,  Cong. 
Q.  Wkly.  Ret,  Nov.  7,  1992,  at  3593. 

15.  Robbing  Voters  of  Their  Rights,  N.Y.  Times,  Sept.  10,  1991,  at  A18.  This  judgment  is  also 
rendered  after  a  reading  of  the  popular  and  scholarly  literature  on  term  hmitations  (see  supra  note 
10)  as  well  as  extensive  journalistic  commentary  and  discussions  with  opponents  of  term  limits.  In 
addition  to  the  citations  at  notes  21-26  infra,  see  Mark  Blitz,  Give  Congress  Horse  Races.  Not  Dis- 
tracted Lame  Ducks,  L.A.  Times.  Dec.  14,  1990,  at  B7;  No  to  Term  Limits,  CHRISTIAN  SCL  Moni- 
tor. Dec  14.  1990,  at  20;  Pat  Holt,  Term  Limits  Would  Throw  Out  the  Able  With  the  Inept. 
CHRISTIAN  SCL  MONITOR,  Dec  31,  1991,  at  84;  Robert  J.  Banc,  A  Free  Marketeer's  Case  Against 
Term  Limits,  Wall  St.  J,  Dec  24,  1991,  at  Afr,  Jim  Hoagfand,  'We  Are  What  We  Elect',  Wash. 
Post,  Mar.  23.  199Z  at  A15;  Federal  Term  Limits:  Is  This  the  Answer?,  LA.  Times.  June  14,  1992, 
at  M4;  David  S.  Broder,  Term  Limits:  The  Movement  Gathers  Momentum,  Wash.  Post,  Jury  29, 
1992.  at  A 14;  Robert  W.  Merry.  American  Democracy:  A  Shay  or  a  Scow?  Cong.  Q  Wely.  Rep, 
Oct.  3.  1992,  at  3114;  David  S.  Broder,  Folly  of  Term  Limits,  Wash.  Post,  Nov.  1.  1992,  at  C7; 
David  S.  Broder,  Irrational  Fix  For  Disillusionment:  The  Fundamental  Responsibility  and  Right  to 
Choose  Who  Will  Govern  on  Our  Behalf  Would  be  Diluted,  LA.  Times,  Nov.  1.  1992  at  M7;  Oliver 
H.  Wosbinsky,  The  Theory  That  Strictures  Will  Ensure  Honesty  is  Flawed.  Christian  Scl  Moni- 
tor, Nov.  27,  1992,  at  19. 

16.  Carl  Albert,  Limit  Terms?  Nol,  Extensions  9  (Carl  AJbert  Center,  Spring  1991). 
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American  politics  and  to  capture  the  moral  high  ground  in  political  de- 
bate.17 Opponents  of  term  limitation,  especially  incumbent  legislators, 
would  rather  have  the  American  public  focus  on  the  politics  of  the  re- 
form movement  itself  than  on  the  problems  produced  by  America's  "per- 
manent government."  The  1990  "No  on  Prop  131  and  140"  ad 
campaign  in  California  used  Angela  Lansbury,  star  of  stage,  screen,  and 
TV,  to  warn  voters  about  the  dangers  of  term  limits.  "Don't  be  lured 
into  the  term-limit  trap,"  said  Lansbury  in  countless  television  commer- 
cials during  the  final  weeks  of  the  1990  campaign.18 

As  a  matter  of  political  strategy,  opponents  calculate  that  if  term 
limits  can  be  labeled  "Anti-  or  un-democratic"  in  the  minds  of  the  Amer- 
ican voter,  then  defeating  initiatives  to  limit  legislative  terms  will  be  all 
that  much  easier.  '9  The  overwhelming  success  of  term  limit  initiatives  at 
the  state  and  local  level  throughout  the  nation20  is  reason  enough  to  dis- 
count the  political  efficacy  of  this  charge  as  part  of  an  electoral  strategy. 
Nevertheless,  because  of  its  intrinsic  appeal  to  the  values  of  democratic 
governance,  this  charge  will  continue  to  play  an  important  part  in  the 
political  and  legal  struggle  over  term  limitations.  This  article  confronts 

17.  For  a  genenl  overview  of  the  term  limit  movement,  consult  the  essays  in  Limiting  Legis- 
lative Terms  (Gerald  Benjamin  St.  Michael  J.  MjJbm  eds,  1991);  Kenneth  Jost.  Term  Limit*  2 
Cong.  Q.  Researcher  (Jan.  10,  1992). 

The  case  for  term  limits  can  be  found  m:  George  Will,  Restoration:  Congress,  Term 
Limits,  and  the  Recovery  of  Deliberative  Democracy  (1992):  James  K  Coyne  &  John 
H.  Fund,  Cleaning  House.  America's  Campaign  for  Term  Limits  (1992);  John  H.  Fund. 
Term  Limitation:  An  Idea  Whose  Tune  Has  Come,  141  Pol'Y  Analysis  (Oct.  30,  1990);  Mark  P. 
Petracca,  The  Poison  of  Professional  Politics.  151  Pol'Y  ANALYSIS  (May  10,  1991);  Edward  H. 
Crane,  Six  and  Twelve:  The  Case  for  Serious  Term  Limits,  Nat*L  Crvic  Rev.  248  (Summer  1991); 
Cleta  D.  Mitchell  Limiting  Congressional  Terms:  A  Return  to  Fundamental  Democracy,  J.L.  St.  Pol 
VII  733  (Summer  1991);  Trudy  Pearce,  Term  Limitation  (1991);  James  L.  Payne.  The  Cul- 
ture OF  Spending  (1991);  James  C.  Otteson,  A  Constitutional  Analysis  of  Congressional  Term  Lim- 
its: Improving  Representative  Legislation,  41  DePaul  L  Rev.  I  (1991),  Roderick  M.  HiJJs,  Jt,  A 
Defense  of  State  Constitutional  Limits  on  Federal  Congressional  Terms,  53  U.  PITT.  L,  Rev.  97 
(1991);  EaJJ  FrenzeL  Term  Limits  and  the  Immortal  Congress,  10  Brookings  Rev.  18  (Spring  1992); 
James  L  Payne  St  Michael  Jerbich,  Curbing  the  Government  Class,  51  Heartland  Pol'Y  Study 
(Sept.  18,  1992);  Neil  Gorsuch  St  Michael  Guzman,  Will  the  Gentlemen  Please  YieldT  A  Defense  of 
the  Constitutionality  of  State-Imposed  Term  Limitations,  178  Pol'Y  Analysis  (Sept.  24,  1992). 

18.  Tim  Schremer,  Angela  Lansbury  Stan  m  TV  Ad  Against  Term  Limits,  San  Francisco 
Chron,  Oct.  24,  1990,  at  A7;  Daniel  M.  Wemtnub,  Ad  Attacks  Term-Limit  Initiatives,  L.  A. 
Times,  Oct.  23,  199a  at  A22. 

19.  Robbing  Voters  of  Their  Rights,  N.Y.  Times.  Sept.  10  1991.  at  A18;  John  DiJJin.  Limiting 
of  Terms  Gains  Backing,  Christian  Sci.  Monitor,  Jury  29,  1991,  at  8.  No  one  opposed  to  the 
term  limitation  has  stated  this  explicitly  in  pricL  However,  numerous  conversations  with  term  limn 
opponents,  knowledge  of  how  important  the  symbolism  of  democracy  can  be  to  a  political  campaign, 
and  analysis  of  the  aforementioned  writings  leads  me  to  this  conclusion  about  the  political  strategy 
of  opponents  to  term  limits.  Understanding  the  strategic  role  played  by  the  "robbing  the  voters' 
argument  does  not  in  any  way  diminish  the  smceriry  of  those  making  it.  On  the  importance  of 
political  symbols,  especially  those  of  a  "democratic"  character  in  American  politics,  see  Russell  L 
Hanson,  The  Democratic  Imagination  (1985);  Daniel  T.  Rodgers,  Contested  Truths: 
Keywords  in  Amerjcan  Politics  Since  Independence  (1987),  Murray  Edelman.  Con- 
structing the  Political  Spectacle  (1988);  James  A.  Monroe,  The  Democratic  Web 
(1990). 

20.  Supra  notes  1,  5,  13,  and  accompanying  text. 
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this  charge  directly  and  in  some  detail  by  examining  the  validity  of  its 
foundational  assumptions. 

A  Chorus  of  Critics 

The  primary  sources  of  this  indictment  of  term  limitations  include 
editorial  writers,  journalists,  academics,  lawyers,  and  most  frequently, 
politicians. 

Editorial  writers  repeat  the  charge  in  condemnations  of  term  limits. 
The  New  York  Times  has  waged  a  relentless  assault  against  term  limits 
with  editorial  headlines  such  as  "The  Politics  of  Anti-Politics,"  "Why 
Put  Deadlines  on  Democracy,"  "Robbing  Voters  of  Their  Rights,"  and 
"Why  Vote  to  Restrict  Voters?".  'Term  limits  deny  voters  their  right  to 
vote  for  the  man  or  woman  of  their  choice,"  wrote  the  editors  of  the  New 
York  Times.21  This  sentiment  has  been  shared  by  editorial  writers  at  the 
Washington  Times,  Los  Angeles  Times,  Boston  Globe,  and  Chicago  Trib- 
une, to  name  only  a  few  of  the  more  prominent  newspapers  opposed  to 
t*rm  limits.22 

Political  pundits  rehash  the  charge  in  commentaries  about  term  lim- 
its, pro  or  con.  According  to  Xandra  Kayden,  writing  for  the  Los  Ange- 
les Times:  "A  more  serious  drawback  to  term  limits  is  that  they  are  anti- 
democratic because  they  eliminate  choice."23  Writes  Michael  Kinsley  of 
The  New  Republic,  "In  a  democracy,  people  should  be  able  to  vote  for 
whomever  they  want.  Anybody  who  thinks  extended  incumbency  is  un- 
desirable can  vote  against  the  incumbent."24 

Academics  add  credibility  to  the  case  against  term  limits  by  con- 
firming the  importance  of  the  charge.  Noted  historian  Arthur  Schles- 
inger,  Jr.  finds  **the  whole  idea  of  term  limitations  .  .  .  profoundly  anti- 
democratic   If  democratic  government  is  about  anything,  it  is  about 


21.  Robbing  Vounof  Their  Rights,  N.Y.  TIMES,  Sept.  Id  1991,  at  Al.  See  also  The  Polities  of 
Ana-Politics.  N.Y.  TIMES,  Sept.  26,  1990,  at  AM;  Why  Put  Deadlines  on  Democracy?,  N.Y.  Times. 
Dec.  13,  1990,  at  A3Q  The  Fearsome  Term-Limit  Fire,  N.Y.  TIMES,  Oct.  25,  1991,  at  A32;  Why  Vou 
to  Restrict  Voters?,  N.Y.  TttlES,  Aug.  23,  1992,  at  A20;  Term  Limits  Limit  Choice,  N.Y.  Times.  Ocl 
12.  1992,  at  Alt;  Undermining  the  Right  to  Vote,  N.Y.  Times,  Nov.  X  1992,  at  AM. 

22.  Amend  Congress.  Not  the  Constitution.  Wash.  Times,  Mar.  2,  1990,  at  F2;  As  Oklahoma 
Goes.  So  Goes. . .  ?,  LA.  Times,  Sept.  23,  1990  at  M6;  Terms  of  Endearment-  The  Term-Limitation 
Debate,  LA.  TIMES,  Oct.  28,  199a  at  M*  The  Folly  of  Term  Limits.  Boston  Globe.  June  23, 
1992,  »t  18;  Let  Voters,  Not  Law.  Limit  Legislators,  Chi.  Trib,  Mar.  1,  1990  at  C24. 

23.  Xandra  Kayden,  Is  Competition  at  Ballot  Box  Worth  Loss  of  Choice  and  Experience  m 
Office?,  LA.  Times,  May  27,  1990  at  M4. 

24.  Michael  Kinsley,  Voters  in  Chains,  New  Republic  Apr.  2.  1990  at  4.  See  also  Tom 
Wicker.  The  Best  Revenge,  N.Y.  Times,  June  11.  1990  at  A 19;  Jonathan  A.  Knee  St  Makohn  L 
Stewart.  Stop  Me  Before  I  Vote  Again,  Wash.  POST,  Oct.  3a  199a  at  A21.;  David  S.  Broder.  TV 
Mirage  of  Term  Limits,  Wash.  Post,  Jun.  13,  199a  at  A23;  David  S.  Broder.  Congressional  Sham. 
Public  Cynicism.  Wash.  Post,  Dec.  9,  199a  at  K7;  David  S.  Broder.  Term-Limits  Juggernaut  May 
Flatten  Some  Unintended  Victim*  Chicago  Tribune,  Oct.  17,  1991  at  C27. 


147 


1993]  TERM  LIMITS  553 

the  unfettered  right  of  the  voters  to  choose  those  who  govern  them."25 
Likewise,  Nelson  W.  Polsby,  a  distinguished  critic  of  term  limits,  finds 
that 

term  limitations  won't  enhance  representative  democracy.  Just  the  op- 
posite, since  they  recreate  an  artificial  barrier  preventing  voters  from 
returning  to  office  legislators  they  might  otherwise  favor  ....  It  is 
hard  to  see  how  restricting  voters' alternatives  in  this  arbitrary  way 
can  be  proposed  in  the  name  of  representative  government  or  of 
democracy.26 

"How  is  it  democratic,"  says  noted  congressional  scholar  and  President- 
Elect  of  the  American  Political  Science  Association  Charles  O.  Jones,  "to 
say  that  someone  can't  return  a  lawmaker  if  they  like  him  and  want  him 
there  for  more  than  12  years?"27 

Lawyers  allege  its  validity  in  search  of  judicial  relief  against  term 
limit  initiatives.  Joe  Remcho,  attorney  for  the  California  State  Legisla- 
ture in  Legislature  v.  Eil}%  challenged  the  constitutionality  of  Prop  140 
by  maintaining  that  Prop  140  is  an  infringement  on  the  right  of  the  peo- 
ple in  any  district  to  vote  for  their  own  representatives.29  Jonathan  Sal- 
lett  and  Donald  Verrilli,  Jr.,  of  Jenner  and  Block's  Washington,  D.C. 
office,  maintain  that,  *Term  limits  are,  however,  both  anti-democratic", 
and  unrepublican.  They  are  anti-democratic  because  a  term  limit  bars 
voters  and  political  parties  from  choosing  a  candidate  they  like  the 
best."30 


25.  Arthur  Schlesingcr,  Jr.,  A  Bad  Idea  Whose  Time  Has  Come,  Wall  St.  J.,  Oct.  29,  199 1,  at 
A16. 

26.  Nelson  W.  Pokey,  ...No  It'll  Shift  Power  to  the  Unelected,  LA.  Times.  Sept.  27.  199a  at 
B7.  See  oho  Nekon  W*.  Pokby,  Limiting  Terms  Won't  Curb  Special  Interests.  Improve  Legislature, 
or  Enhance  Democracy,  in  Governing  300  (Roger  H.  Davidson  &  Waiter  J.  Oleszek  eds-  1992). 
Poh&cal  Scientists  have  generally  opposed  term  hmflauora,  see  Nelson  W.  Pokby,  Constitutional 
Mischief.  What's  Wrong  With  Term  Limitations,  Am.  PROSPECT  40  (Summer  199 1>,  Nelson  W. 
Pokby,  Congress-Bashing  for  Beginners,  100  Pub.  Interest  IS  (Summer  1990);  Thomas  E  Cronin. 
Term  Limits— A  Symptom.  Not  a  Cure,  N.Y.  TIMES,  Dec.  23,  1990,  at  All;  Cal  Ledbetter,  Jr., 
Limiting  Legislative  Terms  Is  a  Bad  Idea,  Nat*L  Civic  Rev.  243  (Summer  1991);  Ross  K.  Baker. 
The  Consequences  of  Tinkering,  L-A.  Times,  Oct.  10,  1990,  at  B7:  Term  Limitations  Cain  Public 
Support,  1990  Cong.  Q.  Almanac  IS,  (1991);  Morris  Fiorina.  Dividend  Government  53-58 
(1992);  Norman  Omstem,  Only  Bums  Will  Rum.  Only  Bums  Will  Rule,  LA.  Times.  Nov.  13,  199a 
at  BU;  Limiting  Presidential  and  Congressk>nal  Terms  23  (American  Enterprise  Institute, 
1979>.  Richard  F.  Fenno,  Jr,  A  Backward  Step  for  Democracy,  1  LONG  Term  View  21  (Winter 
1992);  Thomas  E  Mann,  The  Wrong  Medicine,  10  Brookings  Review  23  (Spring  1992);  Aaron 
Wildavsky,  Representative  n.  Direct  Democracy:  Excessive  Initiatives.  Too  Short  Terms.  Too  Littk 
Respect  for  Politics  and  Politicians,  2  Responsive  Community  31  (Summer  1992).  For  an  analysis 
of  why  pohtical  scientists  are  pre-disposed  to  oppose  term  limits,  see  Mark  P.  Petracca,  Predisposed 
to  Oppose:  Political  Scientists  and  Term  Limitations,  24  Polity  657  (Summer  1992). 

27.  David  Shiftman,  Drive  to  Restrict  Tenure  in  Congress  to  12  Years  Is  Pressed  in  Capital  and 
One-Third  of  the  States,  Wall  St.  J..  Mar.  12,  199a  at  A 12  (quoting  Charles  O.  Jones). 

28.  54  Cal.  3d  492,  816  P.2d  1309  (1991),  cert  denied  112  S.  Ct.  1292  (1992). 

29.  Philip  Hager,  Term  Limits  Upheld  by  State  Supreme  Court.  LA.  Times,  Oct.  1 1,  199 1,  at 
A6  ("This  measure  denies  voters  their  constitutional  right  to  vote  for  the  candidate  of  their  choice.") 
(quoting  Joe  Remcho). 

30.  Jonathan  SaDert  &  Donald  Verrilli,  Jr,  Term  Limitation  is  Both  Unrepublican  and  An- 
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Not  surprisingly,  legislators  are  depending  upon  the  salience  of  this 
charge  to  derail  the  term  limit  express  barrelling  across  the  nation.  "It's 
somewhat  anti-democratic",  said  retiring  Senator  Warren  Rudman  (R- 
NH)31,  while  Speaker  Tom  Foley  forcefully  dismissed  the  term  limit  ini- 
tiative in  Washington  State  as  "Anti-democratic."32 

"The  basic  issue  is  freedom,"  said  Representative  Joel  Hefley  (R- 
CO)  of  Colorado.  "It's  un-American.  I  came  here  to  give  Americans 
more  freedom,  not  less."33  State  Representative  Richard  Moore  (D-Ux- 
bridge),  chief  opponent  of  the  term  limit  initiative  in  Massachusetts,  pro- 
claimed: "Citizens  in  a  democracy  should  have  the  widest  possible  range 
of  choices  of  potential  elected  officials.  Term  limits  deprive  the  voters  of 
their  right  to  choose  any  representative  they  want  from  among  those 
willing  to  serve."34 

No  recap  of  this  charge  would  be  complete  without  a  quotation 
from  the  provocative  Willie  Brown,  Speaker  of  the  California  Assembly. 
After  the  Supreme  Court's  decision  in  £!u35  to  uphold  the  constitutional- 
ity of  California's  Prop  140,  Brown  compared  the  Court  to  those  who 
advocated  poll  taxes  as  a  condition  to  vote.  'Toll  taxes  were  designed  to 
limit  choice.  Term  limits  were  designed  to  limit  choices  at  the  polls. 
One  wore  a  sheet  and  one  didn't."36 

Embedded  in  this  litany  are  four  foundational  claims  about  voter 
choices:  (1)  Voters  have  a  constitutional  right  to  choice;  (2)  Voter  choice 
is  currently  unrestrained;  (3)  Voter  choice  is  the  keystone  of  democratic 
elections;  and  (4)  Voter  choice  is  an  inviolable  right  in  a  democratic  re- 
public I  argue  in  the  following  commentary  that  all  four  assertions  are 
erroneous,  thus  negating  this  routine  and  potentially  persuasive  critique 
of  term  limitation. 

tidemacratk,  ROLL  Call,  Oct.  24,  1991,  at  5.  See  also  Lloyd  N.  Cutler,  Legislative  Gridlock:  Right 
Blame,  but  Wrong  Answer,  N.Y.  TIMES.  Oct.  19,  1990,  at  AM:  Bruce  Fein,  Term  Limits  Offer  False 
Security  to  Lazy  Electorate,  129  N-J.  L-J.  14,  24  (1991);  Steven  R.  Greenberger,  Democracy  and 
Congressional  Tenure,  41  DePaul  L.  Rev.  37  (1991). 

31.  This  Week  With  David  Brinkley(ABC  television  broadcast,  March  29,  1992). 

32.  Voters  Heal  Thyself,  Econombt,  Sept.  29.  1990,  at  23. 

33.  Term  Limitations  Gain  Public  Support,  1990  CONG.  Q.  Almanac  15  (1991)  (quoting  Rep- 
resentaiJve  Hefley). 

34.  Richard  T.  Moore,  Term  Limits  Don't  Serve  the  Voters,  Telegram  and  Gazette,  Jan.  3, 
199Z  at  A9. 

35.  54  CaL  3d  492,  816  P.2d  1309  (1991).  cert  denied.  112  SO.  1292(1992).  For  background 
on  the  VS.  Supreme  Court's  decision,  see  Jane  Gross.  Backers  of  Term  Limits  Welcome  Ruling 
N.Y.  Tones.  Mar.  10,  1992.  at  A12;  Don't  Call  It  Unconstitutional,  L.A.  Times,  Mar.  10,  1992,  at 
B6;  Supreme  Court  Declines  Review  of  State-Level  Term  Limits,  50  Cong.  Q.  WrLY.  Rep.  654,  Mar. 
14,  1992. 

36.  David  G.  Savage,  State's  Term  Initiative  Upheld  by  U.S  High  Court,  LA.  Times,  Mar.  10, 
1992.  at  Al  (quoting  Speaker  Willie  Brown).  See  also  Jane  Gross,  Backers  of  Term  Limits  Welcome 
Ruling  N.Y.  Times,  Mar.  .10,  1992,  at  A  32.  For  a  more  complete  statement  of  the  Speaker's  views 
on  term  limits,  are  Wflhe  L.  Brown.  Jr.,  Legislative  Term  Limits:  Altering  the  Balance  of  Power,  7 
J.L.  A  Pol.  747  (1991). 
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Voter  Choice  is  a  Constitutional  Rjght 

In  order  for  the  "robbing  the  voters"  critique  to  have  any  legal  or 
political  impact,  opponents  of  terra  limits  must  take  for  granted  that  vot- 
ers currently  have  an  unabridged  constitutional  right  to  vote  for  anyone 
they  choose  on  election  day.  Yet,  opponents  of  term  limitation  are  actu- 
ally confusing  the  right  to  vote  per  se  with  two  other  important  rights: 
the  right  to  vote  for  a  specific  individual  and  the  right  of  individuals  to 
run  for  office.  Neither  of  these  have  been  recognized  as  a  constitutional 
right  by  the  federal  courts.37 

Federal  courts  recognize  that  "[n]o  right  is  more  precious  in  a  free 
country  than  that  of  having  a  voice  in  the  election  of  those  who  make  the 
laws  . . .  ."38  Indeed,  "[t]he  right  to  vote  freely  for  the  candidate  of  one's 
choice,"  said  the  Supreme  Court  in  Reynolds  v.  Sims,39  "is  of  the  essence 
of  a  democratic  society,  and  any  restrictions  on  that  right  strike  at  the 
heart  of  representative  government."40 

However,  a  voter  does  "not  have  a  fundamental  right  to  vote  for  any 
particular  candidate;  he  is  simply  guaranteed  an  equal  voice  in  the  elec- 
tion of  those  who  govern."41  Assuming  voters  have  a  federal  constitu- 
tional right  to  vote,42  the  importance  of  voters  having  "a  choice,"  neither 
means  voters  have  a  right  to  any  specific  choice  nor  a  right  to  maximum 
choice  on  election  day;  at  least  not  one  recognized  by  the  courts.  Voters 
have  a  right  to  vote  freely  for  someone  of  their  choice,  but  not  for  a 
particular  choice.43  Contrary  to  the  position  of  term  limit  opponents,  the 
courts  have  not  recognized  a  voter's  right  to  vote  for  literally  any  candi- 
date they  would  choose.44 

Moreover,  the  federal  courts  have  not  recognized  a  fundamental 
right  to  candidacy,  which  means  that  not  everyone  the  voters  might  want 
to  vote  for  has  a  constitutional  right  to  be  a  candidate  for  public  office.45 
The  right  to  run  for  office,  wrote  Justice  William  Rehnquist  for  the  ma- 
jority in  Clements  v.  Fashing*6  is  not  a  fundamental  right  and  restric- 

37.  See  Burdick  v.  Takushi,  927  F.2d  469  (9th  Cir.  I991>,  Clements  v.  Fashing,  457  US.  957 
(1982). 

38.  Wesberry  v.  Sanders,  376  US.  1,  17  (1964). 

39.  377  US.  533  (1964) 

40.  Wat  555. 

41.  Burdkk  v.  Takushi.  927  F.2d  469.  473-74  (9th  Cir.  1991). 

42.  In  a  range  of  cases,  the  Supreme  Court  has  ruled  that  the  right  to  vote,  per  se,  is  not  a 
constitutionally  protected  right  See  Rodriguez  v.  Popular  Democratic  Party.  457  US.  1  (1982); 
Minor  v.  Happersett,  21  Wall.  162,  178  (1875);  San  Antonio  Indep.  Sch.  Dist.  v.  Rodriguez,  411 
US.  1,  35  n.78  (1973). 

43.  Burdick  v.  Takushi.  927  F.2d  469,  470  (9th  Cir.  199 1);  see  alx>  Anderson  v.  Celebreeze.  460 
US.  78a  787-88  (1983). 

44.  Storer  v.  Brown.  415  US.  724,  730  (1974). 

45.  Clements  v.  Fashing,  457  US.  957,  958  (1982). 

46.  Id. 
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tions  on  candidacy  are  not,  of  themselves,  sufficient  to  trigger  greater 
judicial  scrutiny.47 

As  conventionally  understood,  term  limits  impose  a  new  restriction 
on  who  can  be  a  candidate  for  public  office,  which  is  permissible  within 
the  context  of  Clements.46  Writing  for  the  majority  in  Clements,  Rehn- 
quist  wrote,  "Far  from  recognizing  candidacy  as  a  fundamental  right,' 
we  have  held  that  the  existence  of  barriers  to  a  candidate's  access  to  the 
ballot  'does  not  of  itself  compel  close  scrutiny.'  "49  Absent  a  constitu- 
tional right  to  candidacy,  per  Clements,  term  limits  do  not  infringe  upon 
voter  choice  insofar  as  they  continue  to  permit  voters  to  choose  any  eligi- 
ble candidate  for  public  office  they  wish.  In  a  case  judging  the  constitu- 
tionality of  a  term  limit  on  the  Governor  of  Georgia,  the  Georgia 
Supreme  Court  ruled  that  citizens'  "right  to  vote  is  to  vote  only  for  a 
candidate  who  is  eligible  to  hold  the  office."30 

In  the  worst  possible  case  under  term  limits,  it  is  not  voter  choice 
which  is  restrained,  but  rather  the  right  of  individuals  currently  holding 
public  office  to  be  perpetual  candidates.  Close  judicial  scrutiny  would 
not  seem  merited  under  «uch  circumstances,  especially  since  it  has  been 
held  that  "restrictions  upon  the  succession  of  incumbents  serves  a  ra- 
tional public  policy."51 

5  Voter  Choice  is  Currently  Unrestrktted 

Term  limit  opponents  would  have  citizens  believe  that  voter  choice 
on  election  day  is  currently  unrestrained.52  This  is  sheer  nonsense,  since 
legal  and  practical  considerations  already  restrain  voter  choice.  Practical 
restraints  in  particular  can  be  very  significant. 

The  government  regulates  numerous  aspects  of  the  electoral  process 
which  directly  or  indirectly  restrain  voter  choice:53  the  eligibility  of  can- 
didates and  voters;54  ballot  access  by  independent  candidates  and  polit- 

47.  Id.  at  963.  Set  also  Bullock  v.  Carter,  405  US.  134,  143  (1972). 

48.  457  US.  at  958. 

49.  Id.  at  963.  For  additional  discussion,  see  Laurence  Tribe,  American  Constttutkdnal 
Law,  775-76  ( 1978);  Alexander  J.  Bott,  Handbook  of  United  States  Election  Laws  and 
Practices  (1990). 

50.  Maddox  v.  Fortson.  172  S-E.2d  595,  599  (Ga.  1970). 

51.  State  ex  rel  Maloney  v.  McCartney,  223  S.E.2d  607,  611  (W.Va.  1976).  This  position  was 
affirmed  by  the  California  Supreme  Court  in  Legislature  v.  Eu,  54  Cal.  3d  492,  816  P.2d  1309  (1991). 
cen.  denied,  112  S  Ct.  1292  (1992). 

52.  See  supra  notes  15,  21-26  discussing  these  implications. 

53.  For  a  general  overview,  see  Alexander  J.  Bott,  Handbook  of  United  States  Elec- 
tion Laws  and  Practices  (1990);  Laurence  Tribe,  American  CoNSTmrnoNAL  Law  (2nd. 
ed.  1988);  Erwin  Chemehnsky,  Protecting  the  Democratic  Process:  Vour  Standing  to  Challenge 
Abuses  of  Incumbency,  49  Ohk>  St.  LJ.  773  (1988);  Alan  Reitman,  The  Election  Process: 
Law  of  Pubuc  Elections  and  Election  Campaigns  (1980). 

54.  See  Gary  Aherns  and  Nancy  Hauseman,  Fundamental  Election  Rights:  Association.  Voting 
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ical  parties:55  conduct  during  election  campaigns;56  and  the  financing  of 
political  campaigns.57  Since  the  Supreme  Court  has  "refused  to  recog- 
nize a  special  constitutional  right  to  candidacy,"  concludes  Laurence  H. 
Tribe  of  Harvard  Law  School,  "candidate  eligibility  requirements  do  not 
trench  upon  fundamental  rights  unless  they  are  so  restrictive  that  they 
deny  a  cognizable  group  a  meaningful  right  to  representation."58  No 
"cognizable  group"  is  denied  the  "right  to  representation"  under  term 
limits  since  they  impose  a  restriction  on  candidacy,  not  on  the  ability  of  a 
"cognizable  group"  to  support  a  candidate  who  would  represent  its 
interests. 

The  realities  of  practical  politics  also  negates  the  supposition  that 
voter  choice  is  currently  unrestrained.  Incumbents  have  extraordinary 
advantages  in  securing  reelection  over  their  opposition,  if  any.59  Incum- 

and  Candidacy.  14  Vau  U.  L  Rev.  465  (1980);  Dennis  W.  Arrow.  The  Dimensions  of  the  Newly 
Emergent.  Quasi- Fundamental  Right  to  Political  Candidacy.  Okla.  City  U.  L.  Rev  1  (1981); 
Deborah  S.  James.  Volt r  Registration.-  A  Restriction  on  the  Fundamental  Right  to  Vole,  96  Yale  LJ 
1615  (1986);  Frank  Michelman,  Conceptions  of  Democracy  in  American  Constitutional  Argument 
Voting  Rights.  41  Fla.  L.  Rev.  443  (1989);  Note,  Election  Laws:  The  Purge  fu>  the  Failure  to  Vote,  7 
CONN.  L.  Rev.  372  (1975);  State  Laws  Barring  Felons  From  Holding  Elective  Office,  4  J.L  St  Pol 
543  (1988);  Arthur  Weisburd,  Candidate-Making  and  the  Constitution:  Constitutional  Restraints  on 
and  Protective  of  Party  Nominating  Methods.  57  U.S.CAL.  L.  Rev.  213  (1984);  BuRT  NeubORNE, 
The  Rights  of  Candidates  and  Voters  (1976). 

35.  See  Note,  Developments  in  the  Law-Elections,  88  Harv.  L.  Rev.  1111  (1975);  William 
Crotty.  Political  Reform  and  the  American  Experiment  (1977);  William  Crotty  St 
John  Janckson,  Presidential  Primaries  and  Nommations  (1985);  Malcolm  Jewell  St 
David  Olson,  Amerkan  State  Political  Parties  and  Elections  (rev.  ed.  1982);  Stephen 

ROSENSTONE,  ET.AL-,  THIRD  PARTIES  IN  AMERICA  (1984);  DAVID  MaZMANIAN,  THIRD  PARTIES 

in  Presidential  Elections  ( 1974);  Judith  L.  Elder,  Access  to  the  Ballot  by  Political  Candidates, 
83  Dick.  L.  Rev.  387  (1979);  Note,  Ballot  Access  for  Third  Party  and  Independent  Candidates  After 
Anderson  %  Celebrate,  3  J.L.  &  Pol  127  (1986);  Edward  D.  Feicenbaum  St  James  A.  Palmer, 
Ballot  Access  4  vok.  (1988);  Robot  Batery,  Electoral  Graffiti-  The  Right  to  Write  In,  5  Nova  LJ. 
201  (1981);  Craig  L  Carr  and  Gary  L.  Scott,  The  Constitutionality  of  State  Primary  Systems:  An 
Association^  Rights  Analysis,  10  J.  CONTEMP.  L.  83  (1984). 

56.  See  Thomas  J.  Schwartz  and  Alan  G.  Straus,  Federal  Regulation  of  Campaign 
Finance  and  PoLmcAL  Activity,  2  voh.  (1985);  Robert  Berdoo,  The  Constitutional  Right  of  the 
Political  Party  to  Chart  its  Own  Course:  Defining  Its  Membership  Without  State  Interference,  22 
Suffolk  U.  L.  Rev.  933  (1988);  WiDJara  E.  Lee,  Lonely  Pamphleteers.  Little  People  and  the 
Supreme  Court:  The  Doctrine  of  Time.  Place  and  Manner  Regulations  of  Expression,  54  Geo.  Wash. 
L.  Rev.  757  (1986);  Note,  Campaign  Hyperbole:  The  Advisability  of  Legislating  False  Statements  Out 
of  Politics,  2  J.L.  St  Pol  405  (1985);  Robert  C  Post,  Between  Governance  and  Management  The 
History  and  Theory  of  the  Public  Forum,  34  UCLA  L.  Rev.  1713  (1987). 

57.  See  James  A.  Palmer  St  Edward  D.  Feicenbaum,  Campaign  Finance  Law  90,  A 
Summary  of  State  Campaign  Finance  Laws  with  Quick  Reference  Charts  (1990); 
Money  and  Politics  (Michael  J.  Maftnn  ed„  1984);  Frank  Sorauf.  Money  do  American 
Elections  (1988);  David  Magleby  St  Candkte  Nelson,  The  Money  Chase  (1990). 

58.  Laurence  H.  Tribe,  Amerkan  Constitutional  Law  775  (1978). 

59.  See  Gary  C.  Jacobson,  The  Politks  of  Congressional  Elections  (3d  ed.  1992>, 
John  R.  Hibbdmg.  Congressional  Careers  (1992);  Alan  Ehrenhalt,  The  United  States 
of  Ambition  (1991);  Erwin  Chemerinsky,  Protecting  the  Democratic  Process:  Voter  Standing  to 
Challenge  Abuse  of  Incumbency,  49  Ohio  St.  LJ.  773  (1988);  Mark  Tushnet,  Norman  Schneider  St 
Mark  Kovner.  Judicial  Review  and  Congressional  Tenure:  An  Observation,  66  Tex.  L.  Rev.  967 
(1988);  Monica  Bauer  and  John  R  Hibbing,  Which  Incumbents  Lose  in  House  Elections,  33  Am.  J. 
Pol.  So.  262  (Feb.  1989);  Alan  I.  Abramcwhx.  Incumbency.  Campaign  Spending,  and  the  Decline 
of  Competition  in  US.  House  Elections,  53  J.  OF  Pol  43  (Feb.  1991);  Stephen  Ansohbehere,  Davki 
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bents  are  advantaged,  explained  Thomas  Mann  of  the  Brookings  Insti- 
tute, not  only  by  a  marked  "decline  in  partisanship  among  voters,"  but 
also  by  successfully  "utilizing  the  increased  resources  at  their  disposal 
(staff,  the  franking  privilege,  travel  funds,  and  House  television  and  radio 
studios)  to  cultivate  their  districts."60  For  example,  a  study  by  Common 
Cause  showed  that  of  the  406  House  of  Representatives  incumbents  who 
sought  reelection  in  1990,  158  were  financially  unopposed,  facing  chal- 
lengers who  raised  less  than  half  as  much  as  the  incumbents;  and  37 
faced  chaDengers  with  at  least  half  of  the  incumbents'  campaign 
resources.61 

The  result?  "Challengers  with  enough  money  to  be  competitive," 
said  Fred  Wertheimer  of  Common  Cause,  "are  becoming  an  endangered 
species."62  With  the  enormous  resources  available  to  incumbents,  it  is 
little  wonder  there  was  a  96  percent  Congressional  reelection  rate  in 
1990.63  Even  though  1992  was  supposed  to  be  the  year  of  the  "anti- 
incumbent,"64  93  percent  of  those  members  of  Congress  who  ran  for  re- 
election won,65  notwithstanding  the  large  turnover  in  Congress  guaran- 
teed by  voluntary  retirement.  Indeed,  as  Benjamin  Ginsberg  and  Martin 
Shefter  of  Cornell  University  noted,  "The  absence  of  competition  in  con- 
gressional elections — which  had  once  characterized  only  the  South — is 
now  becoming  a  national  phenomenon.66 

The  advantages  of  incumbency  are  increasingly  evident  throughout 

Brady,  and  Morris  Fiorina,  The  Vanishing  Marginals  and  Electoral  Responsiveness,  22  British  J. 
Pol.  Sci.  24  (Jan.  1992). 

60.  Thomas  Mann,  Is  the  House  of  Representatives  Unresponsive  to  Policy  Change?  in  Elec- 
tions American  Style  263-64  (A.  James  Reichley  ed„  1987). 

61.  Fred  Wertheimer,  Restoring  Competitiveness  in  Congressional  Elections,  79  Nat'l  CrvK 
Rev.  238  (Summer  199 1>,  see  also  Charles  R.  Babcock.  Wertheimer  Cues  Data  tn  Support  of  Cam- 
paign Overhaul,  Wash.  Post,  Nov.  10,  1992,  at  A 14. 

62.  Id. 

63.  Vital  Statotics  on  Congress,  1991-1992  39  (Norman  i.  Ornstein,  ex.  al-,  eds_,  1992). 

64.  See  Wayne  King,  In  Scramble  for  New  Jersey  Congressional  Seats.  Heated  Contests  Wind 
Down:  Redistricting  and  Anti-incumbency  Fever  Create  Volatile  Races,  N.Y.  Times,  Nov.  3,  1992,  at 
B6;  Timothy  Egan,  A  Gadfly  Doctor  Challenges  Foley:  Republican  Candidate  Pushes  Anti-incum- 
bency Feelings  in  Eastern  Washington,  N.Y.  TIMES,  Oct.  31,  1992,  at  A3:  Michael  Hinds,  Anti- 
incumbency  Fervor  Has  Specter  Running  Scared  in  Pennsylvania  Race  N.Y.  Times,  Apr.  18,  1992, 
at  A7;  Doug  Bailey  and  Larry  Hansen,  Voters  to  Congress:  Get  the  Bus.  Gust,  Wash.  Post,  Apr.  3, 
1992.  at  C2;  Jeffrey  L.  Katz,  Record  Rate  of  Retirements  Suggest  Major  Shakeup.  Cone.  Q.  WtXY. 
REP..  Apr.  4,  1992  at  834;  Jeffrey  L.  Katz,  Candidates  Move  to  Outside  as  Tactic  to  Win  Races, 
CONG.  Q.  Wkly.  REP,  May  2  1992  at  1 176;  Rhodes  Cook,  Incumbency  Proves  Liability  in  "92, 
CONG.  0-  Wkly.  REP,  Sept.  12  1992  at  2774;  Adam  Clymer.  Voter  Anger  Propels  Term-Limit 
Push.  N.Y.  TIMES,  Aug.  24.  1992  at  A 12;  Rich  Jaroslovasky,  Democratic  Hopefuls  Race  to  Capture 
the  Anti-incumbency  Flag,  Wall  St.  J,  Nov.  8,  1991,  at  A 1. 

63.  In  the  House.  323  members  were  reelected  and  24  were  defeated;  in  the  Senate,  23  incum- 
bents won  and  four  lost.  FuJJy  93  percent  of  House  incumbents  on  the  general  election  ballot  were 
reelected;  including  primary  defeats  brings  the  figure  down  to  88  percent.  The  Senate  reelection  rate 
was  83  percent  (82  percent  counting  primary  losses).  Marjone  Randon  Hershey,  The  Congressional 
Elections  in  The  Election  of  1992  163-75.  (Gerald  Pomper  ed,  1993).  See  also  Glenn  R.  Simp- 
son. Why  Did  So  Few  Incumbents  Lose  Nov.  37,  Roll  Call.  Nov.  9.  1992  at  2. 

66.   Benjamin  Ginsberg  &  Martin  Shefter,  Politics  By  Other  Means  4  (1990). 
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all  levels  of  the  American  political  system.  The  professionalization  of 
state  legislatures  during  the  past  three  decades  has  led  to  a  sharp  decline 
in  legislative  turnover  and  electoral  competition.67  "Combining  all  types 
of  legislatures  [shows  that  the]  average  turnover  in  each  chamber  is  now 
less  than  half  what  it  was  in  the  1930s."68  A  "new  breed"  of  professional 
legislators,  observed  Alan  Rosenthal  of  the  Eagleton  Institute  at  Rutgers 
University,  44who  wants  to  stay  in  public  office  for  the  long  haul,"  in- 
creasingly dominate  state  legislatures.69 

As  turnover  and  electoral  competition  decline,  so  does  the  possibil- 
ity for  meaningful  voter  choice.  Where  there  is  no  competition,  voter 
choice  is  merely  an  illusion  which  may  only  be  worth  preserving  in  order 
to  enhance  the  legitimacy  of  the  modern  state.70 

The  real  issue  is  not  whether  term  limits  restrict  voter  choice. 
Rather,  as  I  argue  below,  the  issue  is  whether  term  limits  serve  a  valid 
public  purpose  and  assist  the  polity  in  recovering  the  institutional  prereq- 
uisites of  republican  rule.7' 

Rather  than  narrowing  voter  choice,  term  limits  may  well  expand  h. 
The  number  of  individuals  running  for  national,  state  or  local  office  may 
actually  increase  when  there  is  an  open  seat.72  Institutionalizing  turno- 
ver through  term  limits  will  institutionalize  open  seat  elections  and  there- 
fore institutionalize  expanded  voter  choice. 


67.  See  Richard  G.  Niemi  A  Laura  R.  Winsky,  Membership  Turnover  in  U.S.  State  Legisla- 
tures: Trends  and  Effects  of  Districting,  12  Legs.  STUDIES  Q.  1  IS  (1987);  Barbara  G.  SaJmore  &. 
Stephen  A.  Salmons,  The  Transformation  of  State  Electoral  Politics,  in  The  State  of  the  States 
175-208  (Carl  E.  Van  Horn  ed,  1989). 

68.  Niemi,  supra  note  67. 

69.  AJan  Rosenthal,  The  Legislative  Institution:  Transformed  and  at  Risk,  in  The  State  of 
the  States  73  (Carl  E.  Van  Horn  ed,  1989);  Alan  Rosenthal.  Better  Legislators,  Poorer  Results,  in 
State  Government  93-94  (Thad  L.  Beyle  ed,  1988). 

70.  See  Benjamin  Ginsberg,  The  Captive  Public  (1986). 

7 1 .  For  contemporary  examinations  of  republicanism,  see  Gordon  Wood,  The  Creation  of 
the  American  Republic  ( 1972);  J.GA.  Pococc.  The  Machiavellian  Moment:  Florentine 
Political  Thought  and  the  Atlantic  Repubuc  Tradition  (1975);  J.G.A.  Pocock,  Virtue, 
Commerce,  and  History  (1985);  William  M.  Sullivan,  Reconstructing  Public  Philoso- 
phy (1986>,  Cass  Sunstein,  Interest  Groups  in  American  Public  Law,  38  Stan.  L.  Rev.  29  (1985). 
For  critical  perspectives,  see  Joyce  Applyby.  Liberalism  and  Republicanism  in  the  Hetori- 
cal  Imagination  (1992);  John  P.  Digglns,  The  Lost  Soul  of  American  Politics  (1984); 
Isaac  Kramnick.  Republican  and  Bourgeois  Radicalism  (1990). 

72.  Advocates  ma  imam  that  term  limits  will  both  open  up  seats  to  newcomers  and  may  also 
increase  the  number  of  individuals  running  for  office  (see  supra  note  17  for  examples).  The  first 
claim  is  paniaDy  substantiated  by  Gary  F.  Moncrief.  Joel  A.  Thompson.  Michael  Hadden.  and 
Robert  Hoyer,  For  Whom  the  Bell  Tolh:  Term  Limits  and  State  Legislatures,  17  Leges.  Studies  Q. 
37  (Feb.  1992).  The  second  claim,  however,  has  not  been  widely  studied.  An  early  assessment  based 
on  the  experience  of  seven  Orange  County  municipalities  with  term  limits  is  found  in  Mark  P.  Pe- 
tracca  and  Kareen  Moore,  Testing  Limits:  the  Experience  With  Municipal  Term  Limite  in  Orange 
County,  CA.,  paper  presented  at  the  1993  Annual  Meetings  of  the  Western  Pohxical  Science  Associa- 
tion, Pasadena,  Cal-  Mar.  18-20,  1993. 
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Voter  Choice  is  the  Keystone  of  Democratic  Elections 

If  term  limits  constitute  an  assault  on  democracy,  as  claimed  by  op- 
ponents,73 this  means  voter  choice  must  be  an  essential  ingredient  of  rep- 
resentative democracy.74  To  the  contrary,  much  of  modern  democratic 
theory  recognizes  electoral  competition,  not  voter  choice  per  se,  as  the 
keystone  of  representative  democracy.  "The  democratic  method,"  ex- 
plained Joseph  Schumpeter,  the  dean  of  revisionist  democratic  theory, 
"is  that  institutional  arrangement  for  arriving  at  political  decisions  in 
which  individuals  require  the  power  to  decide  by  means  of  a  competitive 
struggle  for  the  people's  vote."75  In  this  popular  and  widely  prevalent 
view  of  a  democracy,  the  function  of  the  electorate  is  to  produce  and 
eject  a  government,  not  to  govern  themselves.76 

The  competitive  election  is  therefore  the  primary  mechanism,  albeit 
indirect,  available  to  citizens  in  their  attempt  to  influence  the  process  and 
course  of  governing.  In  the  absence  of  electoral  competition,  democracy 
is  threatened  and  voter  choice  has  no  meaning.  The  "permanent  govern- 
ment" brought  about  by  the  professionalization  of  American  politics,77 
along  with  the  decline  of  partisanship,  the  rise  of  candidate-centered  poli- 
tics, and  the  advantages  of  incumbency,  is  characterized  by  the  absence 
of  competitive  elections  rendering  'Voter  choice"  meaningless. 

Voter  choice  in  this  minimal  theory  of  democracy  matters  because  it 
is  the  only  opportunity  citizens  have  to  influence  the  course  of  govern- 
ment. This  view  shows  little  more  is  required  of,  or  available  to,  citizens 
than  spectatorship  and  consumership.  This  is  an  understanding  of  de- 
mocracy, explains  political  theorist  Benjamin  Barber,  "not  as  collective 
self-government,  but  in  the  rule  of  elites  who  are  periodically  legitimized 


73.  Tie  "uuuk  on  democracy"  takes  the  form  of  a  dimuasion  of  voter  choice,  hence  the 
characterization  of  term  Emits  as  ami-  or  un-democraac.  See  supra  notes  10,  II,  IS,  21-26.  See  aba 
Voten  Face  Wkie  Army  of  Ballot  Questions,  Boston  Globe,  Oct  25,  1992,  at  18. 

74.  See  Robert  Dahl,  Who  Governs?  (1961);  Giovanni  Sartorl  Democracy  Theory 
(1962);  Seymour  Martin  Lipset.  Political  Man  (1963>,  Harry  Eckstein,  Division  and  Co- 
hesion in  DEMOCRACY  (1966>,  Jack  Dennis,  Support  for  the  Institution  of  Elections  by  the  Mass 
Public  64  Am.  Pol.  SCL  Rev.  819  (Sept.  1970).  For  a  critical  evaluation  of  this  literature,  dubbed 
"revisionist  democracy,'*  see  Jack  L.  Walker,  A  Critique  of  the  Elitist  Theory  of  Democracy,  60  Am. 
Pol.  Scl  Rev.  285  (June  1966);  Peter  Bachrach,  The  Theory  of  Democratic  Elitism:  A 
Critique  (1967);  Peter  Bachrach  and  Aryeh  Botwinktk,  Power  and  Empowerment:  A 
Radical  Theory  of  Participatory  Democracy,  (1992);  Carole  Pateman,  Participation 
and  Democratic  Theory  (1970). 

75.  Joseph  A.  Schumpeter,  Capitalism,  Socialism  and  Democracy  269  (1975). 

76.  Jack  L.  Walker,  A  Critique  of  the  Elitist  Theory  of  Democracy,  60  Am.  Pol.  So.  Rev.  272 
(June  1966). 

77.  See  Mark  P.  Petracca,  The  Poison  of  Professional  Politics,  151  Cato  Inst.  Pol*y  Analysb 
(May  10,  1991);  William  Schnekler,  Public  Resentment  of  Professionalism  in  Politics:  Its  Causes  and 
Its  Consequences,  i  Am.  Enterprise  29  (July-Aug.  1992);  David  T.  Canon.  Actors,  Athletes, 
and  Astronauts:  POLmcAL  Amateurs  in  the  United  States  Congress  (1990). 
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by  elections."78  Nevertheless,  the  relative  priority  of  voter  choice  is  miti- 
gated by  the  absence  of  competitive  elections. 

Participatory  democratic  theory,  a  more  demanding  alternative  to 
the  minimal  theory  of  democracy,  views  citizens  "as  engaged  in  civic 
activity  and  citizen  judgment  and  goes  well  beyond  just  voting  and  ac- 
countability."79 In  Barber's  version  of  "strong  democracy,"  44the  citizen 
is  an  adept  participant  in  the  polity,  schooled  in  the  arts  of  social  interac- 
tion and  marked  by  the  capacity  to  distinguish  the  requirements  of  *we' 
styles  of  thinking  from  those  of  *me'  styles  of  thinking."80 

Choice  is  important,  because  in  a  "strong  democracy"  choice  means 
more  than  just  selecting  individual  candidates.  "The  core  of  democ- 
racy," according  to  political  philosopher  Ernest  Barker,  "is  choice  and 
not  something  chosen;  choice  among  a  number  of  ideas,  and  choice  too, 
of  the  scheme  on  which  those  ideas  are  eventually  composed."8'  In  other 
words,  there  is  more  to  voter  choice  in  a  democracy  than  the  selection  of 
candidates  on  election  day.  Choice  has  meaning  in  a  participatory  de- 
mocracy where  citizens  have  (a)  the  ability  and  opportunity  to  define  the 
problems  or  issues  to  be  given  serious  consideration  by  public  officials 
and  (b)  the  ability  and  opportunity  to  initiate  policy  alternatives.  Neither 
condition  is  currently  operative  in  American  electoral  politics,  nor  is  the 
minimalist  theory  of  democracy  embedded  in  the  thinking  of  opponents 
to  term  limits.82 

Voter  choice  alone  does  not  define  a  representative  democracy,  be- 
cause without  electoral  competition  choice  is  only  an  illusion  to  legiti- 
mate the  subsequent  decisions  of  professional  politicians.83 

Voter  Choice  is  an  Inviolable  Rjght 

The  "robbing  the  voters"  critique  asserts  the  value  and  preeminence 
of  voter  choice  over  all  other  needs  of  the  polity  and  over  all  other  insti- 
tutional characteristics  distinctive  to  a  representative  government.  How- 

78.  Benjamin  Barber,  The  Conquest  of  Politics  18  (1988). 

79.  Id.  at  210. 

80.  Id.  See  also  Benjamin  Barber,  Strong  Democracy  (1984).  For  an  elaboration  of  these 
themes,  see  Mark  P.  Petracca,  The  Rational  Choice  Approach  to  Politics:  The  Challenge  to  Normative 
Democratic  Theory,  53  Rev.  OF  Pol.  289  (Spring  1991). 

81.  Ernest  Barker,  Democracy  as  Activity,  in  Frontiers  of  Democratic  Theory  1 1  (Henry 
S.  Kariel  ed,  1970). 

82.  See  Benjamin  R.  Barber,  supra  notes  78  and  80.  The  awssinrm  regarding  term  limits 
has  been  reached  by  a  reading  of  the  scholarly,  popular,  and  joumahsuc  opposition  as  represented  in 
supra  notes  10,  II,  15,  21-26. 

83.  See  BENJAMIN  GINSBERG,  THE  CONSEQUENCES  OF  CONSENT:  ELECTIONS,  CITIZEN  CON- 
TROL and  Popular  Acquiescence  (1982V,  Benjamin  Ginsberg,  The  Captive  Public  (1986); 
NtCLAS  Luhmann.  LBGnTMATATlON  DURCH  Verfahren  (1969>,  Mark  P.  Petracca.  Elections  Of- 
fer Only  an  Illusion  of  Participation,  in  Democracy  121-22  (Brian  Wallis  ed,  1990). 
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ever,  voter  choice  as  a  right,  however  defined,  must  be  weighed  against 
the  other  legitimate  needs  of  the  polity  and  must  be  balanced  against 
competing  rights  essential  to  a  representative  government. 

Although  the  "rights  of  voters  are  fundamental,"  the  Supreme 
Court  has  clearly  held  in  Anderson  v.  Celebrezze*4  that:  "not  all  restric- 
tions imposed  by  the  States  on  candidates'  eligibility  for  the  ballot  impose 
constitutionally  suspect  burdens  on  voters'  rights  to  associate  or  to 
choose  among  candidates."85 

The  courts  have  recognized  a  distinction  between  incidental  limita- 
tions on  the  franchise  which  serve  "a  valid  public  purpose  and  limitations 
which  have  no  effect  other  than  simple  restrictions  on  the  franchise."86 
In  upholding  the  constitutionality  of  term  limits  on  the  Governor  of 
West  Virginia,  the  Supreme  Court  of  Appeals  for  West  Virginia 
explained, 

Incidental  limitations  on  the  franchise  are  those  which  restrict  its  exer- 
cise only  with  regard  to  office  seekers  who  fail  to  meet  objective  qualifi- 
cations, established  on  a  rational  basis,  in  a  valid  attempt  to  insure 
wisdom,  dignity,  responsiveness,  and  competence  in  public  officials. 
Examples  of  this  type  of  limitation  include  requirements  lLat  candi- 
dates be  of  a  certain  age,  not  be  under  conviction  of  a  felony,  or  be 
members  of  the  bar.87 

Courts  have  upheld  the  validity  of  restrictions  upon  the  succession 
of  incumbents  which  serve  a  rational  public  policy,  such  as  the  promo- 
tion of  competitive  elections.88  Term  limitation  is  constitutionally  justi- 
fied on  the  grounds  that  it  serves  a  rational  public  policy  purpose.89  The 
California  Supreme  Court's  conclusion  upon  review  of  Prop  140,  upheld 
by  the  U.S.  Supreme  Court,  is  instructive:  "On  balance,  we  conclude  the 
interests  of  the  state  in  incumbency  reform  outweigh  any  injury  to  in- 
cumbent office  holders  and  those  who  would  vote  for  them."90  Rather 

~ 

84.  460  VS.  780(1982). 

85.  Id.  at  788. 

86.  State  ex  reL  Maloney  v.  McCartney,  223  S.E-2d  607,  611  (W.Va.  1976). 

87.  Id. 

88.  JUL;  ***  also  Maddox  v.  Fortson.  172  S.E.2d  595.  598-99  (Ga.  1970).  cert  denied,  397  US. 
149  (1970);  Erwin  Chemerinsky,  Protecting  the  Democratic  Process:  Voter  Standing  to  Challenge 
Abuses  of  Incumbency,  49  Omo  St.  LJ.  773  (1988);  Laurence  Tribe,  American  Constttu- 
■noNAX  Law,  §  13-18  (2nd  ed.  1988) 

89.  See  the  California  Supreme  Court's  analysis  in  Legislature  v.  Eu.  54  Cal.  3d  492  520-22, 
816  P.2d  1309,  1325-27  (1991),  cert  denied,  112  S.  Ct.  1292  (1992). 

90.  Legislature  v.  Eu,  54  CaL  3d  492  524.  816  P.2d  1309.  1330(1991),  cert  denied,  112  S.  Ct 
1292  (1992).  For  background  on  Proposition  140  and  hs  subsequent  history  in  the  court,  see  Robert 
ReinhokL  California  Lawmakers  Feel  Pinch  as  Voter  Anger  Promises  Political  Curbs,  N.Y.  Times, 
Sept.  30,  1990,  at  A28;  Xandra  Kayden,  Term  Limits:  What  Would  Be  Changed?,  L.A.  Times,  Oct. 
21.  1990,  at  Ml;  Ronald  Brrmnstein,  Debate  Over  Term  Limits  Turns  More  Partisan  With  Bush 
Support,  L.A.  Times,  Oct.  27,  1990,  at  A32;  David  Lauter  and  Cathleen  Decker,  Bush  Backs  Prop, 
140  Term  Limits,  LA.  TIMES,  Oct.  27,  1990,  at  Al;  Daniel  M.  Weintiaub,  Legislators  Explore  Fight 
on  Term  Limits,  LA.  Times,  Nov.  8,  1990,  at  Al,  A39;  Philip  Hager,  State  High  Court  Asked  to 
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than  threatening  the  rights  of  voters  and  candidates  or  damaging  the 
prospects  of  democratic  governance,  "as  a  general  rule,"  reasoned  the 
California  Supreme  Court,  44the  over-all  health  of  the  body  politic  is  en- 
hanced by  limitations  on  continuous  tenure."9' 

Likewise,  the  Massachusetts  Supreme  Judicial  Court,  in  response  to 
questions  posed  by  the  State  Senate,  found  that  a  proposed  term  limita- 
tion initiative  in  Massachusetts  is  not  inconsistent  with  the  rights  of  indi- 
viduals as  presently  declared  in  the  declaration  of  rights  and  does  not 
violate  the  provisions  and  intent  of  article  XLVin  of  the  Amendments  to 
the  Constitution  of  the  Commonwealth.92 

The  right  of  voter  choice  must  also  be  balanced  against  the  other 
rights  and  features  of  institutional  design  essential  to  a  republican  form 
of  government.  One  such  right  is  that  of  citizens  to  expect  elected  offi- 
cials to  soon  "return"  to  "private  life"  or  "private  station"  after  brief 
service  in  office.93  This  right  can  be  found  in  the  bill  of  rights  accompa- 
nying many  of  the  state  constitutions  adopted  after  the  American 
Revolution  in  1776  as  the  principle  of  rotation  in  office,  historical  prede- 
cessor of  term  limitation.94 

The  Virginia  "Bill  of  Rights"95  provided  that  members  of  the  legis- 
lature and  executive  "may  be  restrained  from  oppression,  by  feeling  and 
participating  in  the  burdens  of  the  people,  they  should,  at  fixed  periods, 
be  reduced  to  private  station."9*  Article  VHI  of  the  "Declaration  of 
Rights,"  in  the  Massachusetts  Constitution  of  1780,  gave  citizens  the 

Overturn  Term  Limit*  LA.  TIMES,  Feb.  22,  1991,  at  Al;  L.  Gordon  Crovkz.  Lawmakers  Sue  for 

Their  Job*— Another  Reaxm  for  Term  Limits,  Wall  St.  J,  June  19,  1990,  it  A 1 5;  The  Rascals  Sue, 
Wall  St.  J.,  Aug.  23,  1991,  at  A8;  Philip  Hager,  Justices  to  Begin  Deliberation  on  Term  Limits 

Under  Prop.  140,  L.A.  TIMES,  Sept.  12,  1991,  at  A3;  Scott  Armstrong  and  Daniel  B.  Wood,  Term 
Limits  Gain  Momentum,  Christian  So.  Monitor,  Oct.  15,  1991,  at  6;  Philip  Hager,  Term  Limits 

Upheld  by  State  Supreme  Court,  LA.  TIMES,  Oct.  1,  1991,  at  Al;  RS  Charles  Price  and  Helen 
Neves,  Term  Limits:  California's  Gift  (?)  to  the  Nation,  Cal.  J.  347  (Dec.  1991);  Charles  M.  Price 

The  Guillotine  Comes  to  California:  Term  Limit  Politics  in  the  Golden  State,  m  LwmNC  Legisla- 
tive Terms  117-38  (Gerald  Benjamin  and  Michael  J.  Malbm  ed*.,  1992).  On  the  US.  Supreme 
Court's  denial  of  review,  see  supra  note  33. 

91.  Eu,  54  Cal.  3d  at  52a  816  PJd  at  1326  (1991).  cert  denied  112  S.  Ct.  1292  (1992). 

92.  See  Opinion  of  the  Justices  to  the  Senate.  S-5957  S  J.C.  (Jury  7,  1992).  The  S.J.C.  declined 
to  rule  on  that  portion  of  the  Massachusetts  initiative  which  would  impose  term  limits  on  members 
of  Congress  from  Massachusetts. 

93.  Mark  P.  Pctracca,  Rotation  in  Office:  The  American  Experience,  1  Long  Term  View  33 
(Winter  1992). 

94.  In  "new  world"  America,  the  principle  of  rotation  in  office  first  appeared  as  a  provision  in 
the  New  England  Confederation  of  1643.  then  in  William  Perm's  Frame  of  Government 
(1682)  for  the  Pennsylvania  colony,  and  in  the  Essex  Result  (1778),  a  commentary  on  the  pro- 
posed post-revolutionary  constitution  for  the  Commonwealth  of  Massachusetts.  See  Pctracca,  supra 
note  93;  William  Bradford,  Bradford's  History  of  Plymouth  Plantation,  1606-46  (Wil- 
liam T.  Davis  ed.,  1946);  The  Essex  Result.  1778.  in  The  Popular  Sources  of  Political  Au- 
thority 324-65  (Oscar  Handhn  ft  Mary  Handhn  eds..  1966). 

95.  Va.  Const,  of  1776,  Bill  of  Rights. 

96.  Id.  at  5  5. 
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right  to  expect  "public  officers  to  return  to  private  life  ...  in  order  to 
prevent  those,  who  are  vested  with  authority  from  becoming  oppres- 
sors."97 The  right  of  citizens  to  expect  rotation  in  office  also  appeared  in 
the  constitutions  of  Pennsylvania,98  Delaware,99  New  York,100  and  South 
Carolina. ,01,  ,02  In  these  constitutions,  rotation  in  office  was  a  right  of 
citizenship  on  par  with  freedom  of  speech  and  the  press,  trial  by  jury,  and 
free  elections.103  The  historical  placement  of  rotation  in  office  as  a  polit- 
ical principle  is  an  important  part  of  the  current  debate  about  term  limits 
either  missed  or  ignored  by  the  "robbing  the  voters"  chorus. 

Rotation  in  office  was  also  an  essential  feature  of  the  institutional 
design  for  a  representative  government.104  Throughout  history,  from  the 
Athenian  and  Roman  experiments  with  democracy105  and  the  writings  of 
the  English  Commonwealthmen  in  the  17th  and  18th  centuries106  to  ad- 
vocacy by  America's  revolutionaries,107  the  principle  of  rotation  in  office 
was  an  institutional  feature  of  a  legislative  body.108  As  a  "truly  republi- 
can principle,"  rotation  in  office  was  more  akin  to  the  length  of  a  legisla- 
tive session  or  the  length  of  a  particular  electoral  term  than  it  was  a 
qualification  for  eligibility  to  be  a  candidate.109  Whether  by  Aristotle, 
Cicero,  James  Harrington,  James  Burgh,  John  Adams,  or  Thomas  Jeffer- 
son, rotation  was  always  discussed  as  a  characteristic  of  institutional  de- 
sign, not  as  a  qualification  on  prospective  candidates  or  current 
officeholders  running  for  reelection.110  Likewise,  term  limitation  must  be 
understood  in  the  context  of  how  representative  institutions  should  be 
structured. 

The  history  of  rotation  as  a  political  principle  reveals  no  instance 
(prior  to  the  late  19th  century)  in  which  rotation  was  discussed  or 
presented  as  an  additional  qualification  on  a  would-be  or  current  office- 


97.  Mass.  Const,  of  1780,  an.  VIII,  Deckmion  of  Rights. 

98.  Pa.  Const,  of  1776,  arts.  IXX  and  XI. 

99.  Del.  Const,  of  1776,  an.  IV. 

100.  NY.  Const,  of  1777,  an.  XI. 

101.  S.C  Const,  of  1778,  an.  IX. 

102.  See  Willi  Paul  Adams,  The  First  American  Constttutions  (Rha  Kimber  &  Roben 
Kimber  trans,  1980). 

103.  For  an  elaboration  on  the  history  of  rotation  in  office  and  America's  experience  with  it.  see 
Mark  P.  Petracca,  Rotation  in  Office:  History  of  an  Idea,  in  Limiting  Legislative  Terms  19-31 
(Gerald  Benjamin  A  Michael  J.  Malbm  eds,  1992). 

104.  Id. 

105.  Id. 

106.  Id. 

107.  Id. 

108.  Id. 

109.  Id.  ' 

110.  Id. 
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holder.  Beginning  with  the  New  England  Confederation  of  1643  u}  (Ar- 
ticles 6  &  7),  a  mutual  defense  and  economic  assistance  agreement 
between  the  plantations  under  the  government  of  Massachusetts,  New 
Plymouth,  and  Connecticut,  and  the  government  of  New  Haven,  the 
principle  of  rotation  in  office  appeared  as  a  characteristic  of  the  proposed 
legislative  commission  for  the  United  Colonies  of  New  England.112  In 
William  Penn's  Frame  of  Government  for  Pennsylvania  (1682) 
mandatory  rotation  in  office  was  required  for  all  members  of  the  provin- 
cial Council.113  In  Article  HI,  The  Frame  provided  that  "no  one  person 
shall  continue  therein  longer  than  three  years."114  This  requirement  was 
not  imposed  as  an  individual  qualification  for  office,  but  rather  defined 
the  structure  of  the  newly  created  provincial  Council.115 

The  Articles  of  Confederation  also  required  rotation  for  legislators 
and  the  presiding  officer.116  In  this,  America's  **first  constitution,"  rota- 
tion was  a  required  feature  of  the  proposed  legislative  body  and  not  a 
personal  attribute  of  the  officeholder,  such  as  age  or  residency.1 17  Indeed 
delegates  to  the  proposed  Congress  were  to  be  "annually  appointed  in 
such  manner  as  the  legislature  of  each  state  shall  direct."118  There  was 
also  a  rotation  requirement  in  Edmund  Randolph's  "Virginia  Plan," 
presented  to  the  Constitutional  Convention  in  1787,  discussing  how  the 
first  and  second  branches  of  the  proposed  National  Legislature  should  be 
constituted,  separate  from  the  conventional  qualifications  on  individuals 
for  federal  office.119 

Thus,  term  limitation  reasserts  a  fundamental  right  of  citizenship 
and  reestablishes  one  of  the  primary  structural  features  of  a  republican 
form  of  government,  a  form  of  government  guaranteed  to  every  state  in 
Article  IV,  Section  4  of  the  U.S.  Constitution.120 


111.  See  William  Bradford,  Bradford's  Hetory  of  Plymouth  Plantation,  1606-1646 
382-88  (William  T.  Davis  ed,  1946). 

112.  Id. 

113.  See  Sources  of  Our  Liberties  209-21  (Richard  L.  Perry  ed,  1978). 

114.  Id. 
113.    Id. 

1 16.  Articles  of  Confederation,  an.  V  (1781). 

117.  Id 

118.  Id  Set  The  Anti-Federalet  Papers  and  the  Constitutional  Debates  357-64 
(Ralph  Ketcham  ed.,  1986).  For  a  sense  of  the  strong  support  for  rotation-in-office  by  the  Anti- 
Fedexabsts.  tee  The  Complete  Anti-Federalist,  vol.  1-7  (Herbert  J.  Storing  ed.,  1981). 

119.  The  Anti-Federalist  Papers  and  the  CoNSTrrunoNAL  Debates  37-39  (Ralph 
Ketcham  ed,  1986). 

120.  US  CONST,  ah.  IV,  §  4.  For  a  further  discussion  of  these  issues  as  they  relate  to  the 
authority  of  states  to  impose  term  limits  on  members  of  Congress,  see  Mark.  P.  Petracca,  A  New 
Defense  of  State  Imposed  Congressional  Term  Limits,  PS  Political  Scl  and  Pol  (Forthcoming 
1993). 
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Conclusion 

As  a  means  to  check  abuse  of  public  power,  increase  the  opportunity 
for  citizens  to  serve  in  public  office,  train  citizens  in  the  art  of  self-govern- 
ment, enhance  the  quality  of  political  representation,  and  demonstrate 
the  proposition  that  any  citizen  has  the  capacity  to  govern  in  a  demo- 
cratic republic,  the  principle  of  rotation  in  office  was  considered  key  to 
the  design  of  representative  democracy  by  a  great  many  American  revo- 
lutionaries and  political  reformers  throughout  the  late  19th  century.121 

Just  a  little  more  than  a  century  ago,  rotation  in  office  as  a  principle 
was  a  shibboleth  by  which  people's  commitment  to  democracy  and,  in- 
deed, their  "Americanism"  was  tested  and  measured.122  Today,  that  re- 
lationship has  been  inverted.  Newspaper  editors,  pundits,  academics, 
lawyers,  and  politicians  seeking  to  discredit  the  term  limitation  move- 
ment have  charged  that  the  idea  is  not  only  anti-democratic  but  also  un- 
American  because  it  "robs  voters  of  the  right  to  vote  for  the  candidate  of 
their  choice."123 

This  article  has  attempted  to  show  that  the  foundational  claims  of 
this  charge  are  fundamentally  flawed  by  invalidating  the  most  prevalent, 
and  possibly  the  most  potent,  indictment  of  the  term  limitation  move- 
ment. Only  after  proponents  and  opponents  alike  recognize  that  the 
term  limitation  debate  is  really  about  the  appropriate  design  of  political 
institutions  within  the  confines  of  a  republican  form  of  government,  can 
attention  be  turned  to  examining  the  need  for  political  reform  in 
America,  and  to  analyzing  the  consequences,  intended  and  unintended, 
of  term  limitation.124 

Term  limits  don't  rob  voters  of  choice,  they  help  the  polity  recover 
the  institutional  conditions  necessary  for  effective  and  meaningful  polit- 
ical representation.  Like  its  historical  predecessor,  rotation  in  office, 
term  limitation  is  a  viable  means  to  keep  government  as  near  to  the  peo- 
ple as  possible.  Limiting  politician's  terms  in  office  is  a  relevant  and  po- 


121.  A  very  diverse  group  of  Americans  have  spoken  out  in  defense  of  the  rotative  principle, 
including  John  Adams.  Thomas  Paine,  Thomas  Jefferson,  Benjamin  Franklin,  John  Dickereon,  El- 
bridge  Geny,  George  Washington,  James  Monroe,  Andrew  Jackson,  Frederick  Grixnke,  and  Abra- 
ham Lincoln.  See  generally  Mask  P.  Petracca.  Rotation  in  Office:  The  American  Experience,  1  Long 
Term  View  33  (Winter  1992);  Mark  P.  Petracca,  The  American  Founding  and  Rotation  in  Office 
(Feb.  24,  1993)  (on  file  with  author). 

122.  Seethe  discussion  in  Frederick  W.  Whitrkige,  Rotation  in  Office,  4  Pol.  Sci.  Q-  279  (1889). 

123.  Robbing  Voters  of  Their  Rights,  N.Y.  Times.  Sept.  10.  1991,  at  A 18. 

124.  The  potential  consequences  of  term  limits  are  identified  by  way  of  an  agenda  for  future 
research  in  Karl  Kurtz.  Limiting  Terms— What's  in  Store?,  State  Legislatures  32-37  (Jan. 
1992);  Gerald  Benjamin  and  Michael  J.  Mafcin,  Term  Limits  for  Lawmakers:  How  to  Start  Thinking 
About  a  Proposal  in  Process  in  Limiting  Legislative  Terms  3-16  (1992);  Gerald  Benjamin  and 
Michael  J.  MaJbin,  Legislatures  After  Term  Limits,  in  Limiting  Legislative  Terms  209-22 
(1992). 
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tent  remedy  for  the  modem  exigencies  of  "permanent  government"  and 
the  professionalization  of  American  politics.123 

125.  See  Mirk  P.  Petracca,  The  Poison  of  Professional  Polities,  1 5 1  Cato  Inst.  Pol*y  Analyse 
(1991);  George  F.  Wax.  Restoration:  Congress,  Term  Limits  and  the  Recovery  of  De- 
liberative Democracy  (1992).  A  contrasting  and  informative  view  is  provided  by  William 
Schneider,  Public  Resentment  of  Professionalism  in  Politics:  Its  Cause  and  Its  Consequences,  3  Am. 
Enterprbe  29  (Jury-Aug.  1992). 
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1992  Cenvji  Bureau  suncy  of  registration 
and  voiin|. 

J.  Because  Minnesota  residents  do  not 
ftfiitcr  10  voit  by  piny  affiliation  II  ll 
Impossible  to  know  ihe  proportions  of  self- 
Idcnlificd  partisan  and  independent  voters  in 
each  county.  The  study  therefoie  looks  il 
potential  partisan  bias  in  icrms  of  Ihe  out- 
come*. Ii  should  be  noted,  however,  thai 
Minnesota  il  rated  ai  having  a  competiiive 
two-party  system  with  strong  local  oiganiia- 
liom  in  both  major  parties.  See  Patterson 
(1989)  and  Cray  and  Eisinger  (1991). 
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A  New  Defense  of  State-Imposed 
Congressional  Term  Limits 


.tf 


Mark  P.  Pelracca,  University  of  California,  Irvine 


Do  stales  have  Ihe  authority  to  limit 
the  legislative  terms  of  their  members 
of  Congress?  Up  until  very  recently 
this  question  was  merely  hypo- 
thetical, pondered  by  those  with  the 
luxury  to  ask  and  develop  answers  to 
an  assortment  of  constitutional 
"what  if"s."  However,  the  success  of 
the  term  limitation  movement  across 
the  nation  haj  moved  this  hypo- 
thetical question  to  Ihe  center  stage 


of  relevant  constitutional  debate. 

Voters  in  fifteen  slates,  including 
California,  Florida,  Michigan, 
Oregon,  and  Washington,  have  now 
approved  initiatives  to  limit  the 
number  of  terms  served  by  their 
members  of  Congress. '  In  nine 
other  states  term  limit  advocales  are 
actively  gathering  signatures  to  place 
similar  initiatives  on  the  ballot  in 
1994,'  some  for  the  second  time.' 


By  1995,  as  many  as  24  sinics  could 
have  adopied  initiatives  To  limit  con- 
gressional terms.  In  lite  remaining 
stales  activists  continue  to  lobby  for 
legislation  to  limil  the  terms  of  stale 
and  federal  legislators.* 

Since  a  stale's  authority  to  impose 
term  limits  on  members  of  Congress 
is  of  qucslionable  constitutionality,  it 
is  likely  many  of  these  initiatives  will 
end  up  in  litigation  (see  Barnicle 
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1992;  Corwin  1991;  Grttnbcrger 
1991;  and  Kovaccvich  1992).  Law- 
suits challenging  (he  constijutionality 
of  slate-imposed  lerm  limits  on  mem- 
bers of  Congress  have  already  been 
filed  and  dismissed  in  Missouri  and 
Florida.  Legal  action  is  pending  In 
Nebraska  and  In  the  stale  of  Wash- 
ington where  House  Speaker  Tom 
Foley  has  teamed  up  with  the  League 
of  Women  Voters  to  challenge  the 
constitutionality  of  that  state's  term 
limitation  initiative.  The  legal 
strategy  against  term  limits  has  suc- 
ceeded in  overturning  one  initiative. 
In  Arkansas,  i  July  29,  1993  decision 
by  Arkansas  Circuit  Court  Judge 
Chris  Piazza  overturned  Amendment 
573  to  the  state  constitution  on  the 
technical  grounds  that  it  did  not  con- 
tain the  phrase  "be  it  enacted," 
required  of  all  statutes  and  amend- 
ments to  the  state  constitution.  The 
case  is  currently  under  appeal  (see 
"What  a  Show"'  1993). 

Even  in  states  which  have  adopted 
term  limits  of  only  six  years  for 
members  of  the  House,  such  as  Cali- 
fornia and  Oregon,  no  current 
incumbent  will  be  ineligible  to  run 
for  reelection  or  restricted  from 
access  to  the  ballot  until  1998.  As  a 
result,  it  may  be  some  time  before 
the  U.S.  Supreme  Court  has  an 
opportunity  to  render  a  final  decision 
on  the  constitutionality  of  state- 
imposed  term  limits.'  Nevertheless, 
court  challenges  to  the  constitutional- 
ity of  state-imposed  term  limits  are 
here  and  more  are  certainly  in  the 
making,  beckoning  political  scientists 
to  lend  their  knowledge  of  political 
theory,  constitutional  history,  and 
public  law  to  this  emergent  debate 
about  slates'  rights,  constitutional 
design,  and  the  institutional  founda- 
tions of  liberal  republicanism.' 

The  case  against  state  authority  to 
limit  congressional  terms  is  straight- 
forward and  at  first  glance  incontro- 
vertible. The  critics  claim  states  lack 
the  constitutional  authority  to  limit 
congressional  terms  because  states 
may  not  amend  or  add  qualifications 
to  those  already  specified  in  Article 
I,  Section  2  of  the  Constitution  on 
who  may  serve  in  Congress.  There- 
fore, to  limit  congressional  terms 
Congress  would  have  to  approve  and 
the  states  would  have  to  ratify  a  con- 
stitutional amendment.  A  1992  study 
prepared  by  the  Congressional 


Research  Service  (CRS)  for  members 
of  Congress  concluded:  "Based  on 
the  text  and  origins  of  the  Constitu- 
tion, congressional  practice,  and 
judicial  precedent.  It  appears  that  the 
states  may  not  limit  the  re-election  of 
(heir  congressional  delegations" 
(Whltaker  1992.  9). 

However,  despite  the  official  hue 
of  this  conclusion,  a  very  strong  case 
can  be  made  in  defense  of  state 
authority  to  limit  congressional 
terms.  First,  I  consider  (he  conven- 
tional case  made  to  defend  the  con- 
stitutionality of  state-imposed  con- 
gressional term  limits  (see  Glazier 
1990;  Mitchell  1991.  1992;  Mellor 
1991;  Otteson  1991;  Fund  1992;  Gor- 
such  and  Guzman  1991;  Hillis  1992; 
and  Levy  1992)  and  then  scope  out  a 
new  defense  of  state  authority 


Do  states  have  the 
authority  to  limit  the 
legislative  terms  of  their 
members  of  Congress? 


grounded  in  America's  experience 
with  the  principle  of  rotation  in 
office  and  republican  political 
thought. 


The  Conventional  Case 
Reviewed 

To  begin  with,  states  can  limit 
congressional  terms,  say  the  advo- 
cates, because  (he  Constitution  is 
silent  on  the  issue.  Pursuant  to  the 
10th  Amendment,  all  "powers  not 
delegated  to  the  United  States,  nor 
prohibited  by  it  to  the  States"  rest 
with  the  states  and  the  people.  "The 
powers  delegated  to  the  Federal  Gov- 
ernment," James  Madison  insisted, 
"are  few  and  defined,"  those  "to 
remain  in  the  State  Governments  .  .  . 
numerous  and  indefinite"  (Hamilton 
etal.  1961.  292). 

Hence,  absent  a  direct  grant  of 
authority  to  the  federal  government 
or  a  prohibition  against  the  exercise 
of  such  authority,  slates  can  impose 
term  limits  on  Congress  so  long  as 
they  (a)  do  not  violate  other  constitu- 
tional principles  and  (b)  serve  a  com- 
pelling state  Interest.  In  challenges  to 


the  constitutional!!)  of  ic-.-i  .  :■;!» 
for  stale  legislators,  courts  in  Cali- 
fornia  and  Massachusetts  ha\e 
already  ruled  that  term  limits  violate 
neither  1st  nor  I4ih  Amendment 
guarantees  of  free  speech  and  equal 
protection.' 

Moreover,  courts  have  upheld  the 
validity  of  restrictions  upon  the  suc- 
cession of  incumbents  which  serve  a 
rational  public  policy,  such  as  the 
promotion  of  competitive  elections. 
The  California  Slate  Supreme 
Court's  1991  conclusion  in  the  case 
of  Prop.  140,  affirmed  by  the  U.S. 
Supreme  Court,  Is  Instructive:  "On 
balance,  we  conclude  the  interests  of 
the  stale  in  Incumbency  reform  out- 
weigh any  Injury  to  Incumbent  office 
holders  and  those  who  would  vote  ' 
for  them."  Rather  than  threaiening 
(he  rights  of  voters  and  candidates  or 
damaging  the  prospects  for  demo- 
cratic governance,  "as  a  general 
rule,"  reasoned  the  California  Court. 
"I he  over-all  health  of  the  body 
politic  is  enhanced  by  limitations  on 
continuous  tenure.'"         .._ 

Nevertheless,  lerm  limif critics 
respond  by  citing  Powell  v.  Mi-Cor- 
mack,  395  U.S.  486  (1969)  in  which 
the  Supreme  Court  held  lhaf  the 
qualifications  contained  in  Article  I. 
Section  2  of  the  Constitution  were  - 
"not  occasional  but  fixed"  and,, 
quoting  Alexander  Hamilton,  "un-    - 
alterable  by  the  legislature"' (395 
U.S.  at  528,  539).  From  this  decision 
the  critics  conclude:  "Emphasis  on 
the  'fixed*  and  exclusive  nature  of 
(he  qualification  clause  requirements 
would  appear  (o  foreclose  state 
efforts  to  condition  the  eligibility  of 
candidates  for  Congress  on  tbe  extent 
of  (heir  prior  service  in  public 
office"  (Corwin  1991,  580).  In  short, 
states  cannot  amend  or  add  to  the 
qualifications  for  members  of  the 
House  and  Senate  already  specified 
in  Article  I,  Sections  2  and  3  of  the 
Constitution.  Term  limitation  would 
constitute  an  additional  qualification 
which  the  states  have  no  authority  to 
impose. 

The  crux  of  the  case  against,  the 
constitutionality  of  state  imposed 

congressional  term  limits  is  based .  P 

upon  an  expansive  reading  of  07i<W/ 
which  is  fundamentally  flawed  for-  ' 
two  reasons. 

First,  it  misreads  Powell  by  apply- 
ing the  Court's  decision  to  the  states. 
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Po»r!l  limits  ihe  authority  of  Con- 
gress to  add  qualifications  which  il 
uould  then  use  io  Judge  (he  eligibility 
of  new  members.  This  prohibition  Is 
designed  to  prevent  Congress  from 
acting  arbitrarily  and  capriciously. 
However.  Ihe  Powell  court  did  not 
restrict  a  stale's  authority  lo  impose 
new  qualifications  on  its  representa- 
tives in  Congress.  In  fact,  Powell  Is 
completely  silent  on  the  issue  of  a 
slate's  authority  to  specify  additional 
qualifications  on  its  delegation  to 
Congress. 

Second,  the  Founders  intended  the 
Constitution  to  set  forth  minimal 
qualifications  necessary  lo  hold 
national  office.  This  position  is 
affirmed  by  the  research  of  political 
historian  Donald  S.  Lulz  (1988.  162): 
"In  effect,  the  qualifications  (beyond 
age  and  residency),  nomination,  and 
election  of  all  federal  officers  except 
the  Supreme  Court  were  outside  the 
control  of  the  national  government 
and  explicitly  under  the  control  of 
state  governments."  It  was  crucial  to 
the  operation  of  the  new  Constitu- 
tion to  determine  "Ihe  size  and 
nature  of  constituencies,  Ihe  fre- 
quency of  elections,  and  Ihe  size  of 
ihe  two  houses  of  Congress."  How- 
ever, some  things  about  elections, 
explained  Lutz  (1988.  162),  "such  as 
Ihe  characteristics  of  voters  and  of 
ihose  who  run  for  office"  were  not 
as  crucial  and  could  therefore  be  left 
for  determination  to  Ihe  slates. 

Consistenl  with  this  distinction 
between  federal  and  stale  authority 
and  their  concomitant  responsibili- 
ties, Ihe  Supreme  Court  has  ruled 
lhat  "the  right  to  vole,  per  se,  is  not 
a  constitutionally  protected  right, "' 
has  upheld  a  range  of  restrictions  on 
candidate  eligibility.10  and  has 
refused  to  recognize  a  fundamental 
right  lo  candidacy."  PmumaWyjW'*-/ 
states  can  constitutionally  add  lo 
qualifications  specified  in  the  Con- 
stitution so  long  as  Ihey  serve  a  com- 
pelling slate  inlerest  and  do  not 
violate  other  constitutional  principles. 
Beyond  Ihe  applicability  of  Powell. 
term  limit  advocales  also  contend 
lhat  pursuant  lo  Article  I,  Section  4 
of  the  Constitution,  stales  have  Ihe 
authority  lo  regulate  "the  lime,  place 
and  manner  for  holding  elections." 
Under  this  provision,  stales  have 
been  given  considerable  latitude  by 
Ihe  Supreme  Court  lo  regulate  access 


to  the  ballot.  Advcca:es  c*  :   c:  ;  ,ha 
term  limit  initialises  which  deny  an 
officeholder  access  to  the  ballot  are 
protected  by  this  provision  in  the 
Constitution  (see  Glazier  1990;  Fund 
1992;  and  Hillis  1992).  Indeed,  a 
number  of  states,  such  as  Arizona,    " 
California,  Florida,  and  Washington, 
look  this  route  to  limiting  congres- 
sional terms  in  their  initiatives,  per- 
mitting term-limited  incumbents  lo 
run  for  reelection  as  write-in  candi- 
dates (see  Petracca  and  Jump  1992). 
In  response,  critics  claim  that  the 
ballot  access  cases  decided  by  the 


Even  in  stales  which  have 
adopted  term  limits  of 
only  six  years  for 
members  of  the  House, 
such  as  California  and 
Oregon,  no  current 
incumbent  will  be 
ineligible  to  run  for 
reelection  or  restricted 
from  access  to  the  ballot 
until  1998. 


Supreme  Court  affirming  state 
authority  to  regulate  access  to  Ihe 
ballot  "all  focus  on  the  procedural 
aspects  of  elections."  "Denying 
ballot  access  for  valid  procedural 
reasons,"  said  Ihe  Congressional 
Research  Service,  "is  not  the  same  as 
requiring  an  additional  qualification 
for  a  congressional  office"  (Whitaker 
1992,  7  and  8).  Hence,  restrictions  on 
access  lo  the  ballot  may  not  be  a 
constitutional  means  of  adding 
another  qualification  on  federal 
legislators. 

Though  there  is  clearly  disagree- 
ment on  the  applicability  of  these 
cases  lo  term  limitation  initiatives, 
the  history  behind  the  purpose  of 
Article  I,  Section  4  of  the  Constitu- 
tion lends  greater  credibility  to  ihe 
position  taken  by  term  limit  advo- 
cates than  it  does  to  the  position  of 
the  critics. 

The  Framers  of  Ihe  Constitution 
believed  states  should  play  a  major 


:.  :       • .;    ;:;r.g  t.-.r.r  ov.n  c  rvtuw 
a:  t  could  rightly  determine  the  char- 
acteristic! of  voters  arid  of  those  who 
run  for  office. "  A$  explained  during 
various  state  ratification  debates,  this 
section  was  Included  in  Article  I  of 
the  Constitution  primarily  lo  prevent  - 
the  dissolution  ofJheTcdcrnl  govern- 
ment by  ihe  stales.  James  Madison 
provided  Ihe  following  explanation 
during  the  Virginia  Ratification  Con;~ 
vention  on  June  14,  1788: 

ll  was  found  necessary  lo  leave  the     ? 
regulation  of  these  [lime,  mannc/.  and 
place],  in  the  first  place,  to  Ihe  stale 
governments,  as  being  best  acquainted 
wilh  ihe  siiualion  of  the  people,  sub- 
ject lo  Ihe  control  of  Ihe  general  gov- 
ernmcni,  in  order  to  enable  il  lo  pro- 
duce uniformity,  and  prevent  its  own 
dissolulion.  .  .  .  were  ihey  exclusively 
under  the  control  of  the  stale  gov- 
ernments, ihe  general  government 
miglu  easily  be  dissolved.  Hut  if  ihey 
be  rcgubltd  properly  by  ihe  stale 
legislatures,  ihe  congressional  control 
will  very  probably  never  be  exercised 
(Fa/rand  1966.  312). 

Wiihout  Ihe  authority  of  the  federal 
government  to  step  in  and  require 
elections  for  federal  offices,  Ihe 
Framers  feared  lhat  sonic  states 
might  refuse  lo  hold  them,  leading  to 
the  dissolulion  of  the  union. 
Madison's  interpretation  of  the  pur- 
pose behind  this  section  of  Ihe  Con- 
stitution was  also  confirmed  by 
James  McMcnry  and  William  Dayfc, 
former  delegates  to  Ihe  Constitu- 
tional Convention,  during  ihe  North 
Carolina  Ratification  Convention  in 
July  of  1 788  (see  Farrand  1966.  J44 
and  359). 

As  a  consequence,  using  state 
authority  to  regulate  ballot  access  as 
a  means  to  imposing  term  limits  on 
members  of  Congress  seems  well 
within  the  boundaries  of  legitimate 
slate  action  permitted,  if  not  also 
anticipated,  by  Ihe  Framers  of  ihe 
Constitution. 

A  New  Defense  Advaneed 

The  conventional  case  made  in. 
defense  of  state  imposed  congres- 
sional term  limits  can  probably  with- 
stand ihe  challenges  posed  by  the 
critics  of  term  limits.  Hovsevcr,  the 
conventional  defense  of  state  author- 
ity by  term  limit  advocates  seriously 
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misrepresents  Ihe  meaning  of  term 
limitation  as  a  principle  of  republican 
political  design.  Rather  than  contem- 
plating the  applicability  of  Powtll  or 
Ihe  constitutionality  of  circumvention 
mechanisms  like  ballot  access  rules, 
term  limitation  advocates  should 
defend  legislative  limits  on  the 
grounds  that  they  do  not  constitute  a 
new  qualification  on  officeholders  at 
all 

This  new  defense  of  term  limita- 
tion, grounded  in  republican  political 
theory  and  American  political  prac- 
tice, makes  thidisputed  applicability 
,     ofPoH^i!^rTelevant>nd  the  creation 
""" "oTcircumvention  mechanisms  like 
ballot  access  restrictions  unnecessary. 

Instead  of  a  qualification  on 
officeholders,  the  principle  of  rota- 
tion in  office,  historical  predecessor 
of  term  limitation,  gave  citizens  the 
right  to  expect  the  periodic  return  of 
officeholders  to  private  station  and 
created  a  restraint  on  the  legislature 
as  a  political  institution.  Viewing 
term  limitation  in  this  way  could 
change  Ihe  argumentation  and 
possibly  the  outcome  of  litigation 
over  the  constitutionality  of  stale- 
imposed  congressional  term  limits. 

The  right  of  citizens  to  expect  offi- 
cials to  return  lo  "private  station"  or 
"private  life"  appeared  in  the  bills  of 
rights  accompanying  six  of  the  state 
constitutions  adopted  from 
1776-1780.  The  Virginia  "Bill  of 
Rights,"  for  example,  provided  that 
members  of  the  legislature  and 
executive  "may  be  restrained  from 
oppression,  by  feeling  and  participat- 
ing the  burdens  of  the  people,  they 
should,  at  fixed  periods,  be  reduced 
lo  private  station"  (1776,  Sec.  5). 
Similar  provisions  appeared  in  the 
bills  of  rights  accompanying  the  con- 
stitutions of  Pennsylvania  (1776,  Art. 
19  and  II),  Delaware  (1776,  Art.  4), 
New  York  (1777,  Art.  1 1),  South 
Carolina  (1778,  Art.  9),  and  Massa- 
chusetts (1780,  Art.  VIII). 

In  these  declarations  or  bills  of 
rights,  rotation  in  office  was  a  right 
of  citizenship  on  par  with  freedom  of 
speech  and  the  press,  trial  by  jury, 
and  frequent  elections.  Rotation  in 
office  was  neither  conceptualized  nor 
presented  as  a  qualification  necessary 
lo  hold  elected  office.  Instead  it  was 
adopted  as  a  characteristic  of  the 
political  regime  (see  Petracca  1992b; 
cf.  Wills  1992).  From  Athenian  and 


Roman  experiments  with  democracy 
and  the  writings  of  Ihe  I7ih  and  18th 
century  English  Commonwealthmen 
lo  Ihe  advocacy  by  America's  revolu- 
tionaries, the  principle  of  rotation  in 
office  was  discussed  and  practiced  as 
an  aspect  or  feature  of  the  Institu- 
tional design  of  a  legislature— not  u 
a  characteristic  of  the  Individual 
officeseeker  (see  Petracca  1992c). 

Rotation  in  office  was  more  akin 
to  the  length  of  a  legislative  session 
or  the  length  of  a  particular  electoral 
term  than  it  was  a  qualification  on 
eligibility  for  a  prospective  office- 
holder. Whether  advocated  by 


In  challenges  lo  the 
constitutionality  of  term 
limits  for  state  legislators, 
courts  in  California  and 
Massachusetts  have 
already  ruled  that  term 
limits  violate  neither  1st 
nor  Nth  Amendment 
guarantees  of  free  speech 
and  equal  protection. 


Aristotle  or  Cicero,  James  Harring- 
ton or  James  Burgh,  John  Adams  or 
Thomas  Jefferson,  rotation  was  dis- 
cussed as  a  characteristic  of  institu- 
tional design,  not  as  a  qualification 
on  prospective  candidates  or  current 
officeholders  running  for  reelection. 
The  history  of  rotation  as  an  idea 
reveals  no  instance  (prior  to  the  late 
19th  century)  in  which  rotation  was 
viewed  as  an  additional  qualification 
on  a  would-be  or  current  office- 
holder (Petracca  1992c).  This  was 
certainly  true  in  America's  experience 
with  the  practice  of  rotation  in 
office.  The  principle  of  rotation  in 
office  appeared  first  in  America  in 
the  New  England  Confederation  of 
1643  (see  Bradford  1908)  and  then  in 
William  Penn's  Frame  of  Govern- 
ment (1682,  Art.  Ill)  for  the  colony 
of  Pennsylvania.  In  both  cases  It  was 
conceived  as  a  characteristic  of  newly 
created  legislatures.  This  was  also  the 
case  with  the  rotation  requirement 
contained  in  the  Articles  of  Con- 


federation (1781,  Art.  V)   In  r,o  case 
was  rotation  imposed  as  a  pciscnal 
requirement  on  prospective  office- 
holders, like  nge,  residency,  or  the 
common  "stake  in  society"  through 
specified  property  ownership.  Like- 
wise, the  Inclusion  of  rotationln 
Edmund  Randolph's  "Virginia 
Plan,"  presented  to  the  Constitu- 
tional Convention  in  1787,  occurred 
in  a  clause  of  the  plan  which    - 
followed  a  listing  of  conventional 
qualifications  to  be  imposed  by  the 
new  Constitution  on  prospective 
officeholders  and  was  followed  by  a 
call  for  legislators  to  be  "subject  to 
recall." 

Slate  term  limits  for  members  of 
Congress  pass  constitutional  muster 
because  they  reassert  a  fundamental 
right  of  citizenship  and  reestablish 
one  of  the  primary  structural  features 
of  republican  government,  a  form  of 
government  guaranteed  to  every  state 
by  Article  IV,  Section  4  of  the 
Constitution.    ■ 

Not  incidentally,  the  principle  of 
rotation  in  office  was  considered  air    ' 
essential  component  of  republican 
government.  John  Trenchard.  author    - 
of  the  Cato  Letters  at  the  lime  of  the 
American  Revolution,  called  rotation 
"a  truly  republican  principle."  This  ^ 
view  was  shared  by4*K4?a"diverse     t\ 
group  of  American  revolutionaries 
including  Thomas  Paine.  John 
Adams,  Thomas  Jefferson,'  Benjamin 
Franklin,  and  George  Washington. 
George  Mason,  governor  of  Virginia 
and  delegate  to  the  Constitutional 
Convention,  made  the  connection 
between  rotation  and  republicanism 
succinctly:  "Nothing  is  so  essential  jo 
the  preservation  of  a  republican  gov- 
ernment as  a  periodical  rotation" 
(Otteson  1991.  22).  Slate  lerm  limits 
for  Congress  constitutes  a  return  lo 
the  republican  principle  of  rotation, 
adopted  on  a  stale  by  state  basis.  - 

In  the  long  run,  the  success  of 
stale  term  limitation  initiatives  may 
strongly  encourage  Ihe  Mouse  and 
Senate  lo  get  serious  about  congres- 
sional reform.  State  action  may  be 
the  only  way  to  jolt  Congress  into 
passing  an  amendment  lo  limit  con- 
gressional terms.  With  fifteen  stales 
now  limiting  congressional  lams, 
comprising  36%  of  Ihe  members  in 
Ihe  103rd  House  of  Representatives, 
and  nine  slates  petitioning  for  the 
next  available  ballot.  Congress  will  - 
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be  compelled  lo  place  a  constitu- 
tional amendment  limiting  congres- 
sional terms  before  the  states  for 
ratification.  This  could  take  place  as 
early  as  1996. 
There  were  a  number  of  major 

„    efforts  in  1993  by  members  of  Con- 
gress to  begin  deliberations  on  a  term 
limitation  amendment  to  the  Con- 
stitution. "The  Amendment  for  a 
Citizen  Congress"  was  introduced  by 
Rep.  Bob  Inglis  (R-SC)  in  March 
with  the  backing  of  nine  House  col- 
leagues, including  Rep.  James  Barcia 
(D-MI).  This  amendment  would  limit 
,  service  in  the  House  to  six  years  and 
in  the  Senate  to  12  (see  Classer 
1993).  In  May  Senators  Hank  Brown 
(R-CO)  and  Lauch  Faircloth  (R-NQ 
unsuccessfully  tried  lo  attach  an 
amendment  to  campaign  finance 
legislation  requiring  that  candidates 
who  accept  federal  campaign  dollars 
agree  to  term  limits. 

It  took  unilateral  state  action  to 
pressure  the  Senate  into  passing  a 
constitutional  amendment  requiring 
the  direct  election  of  U.S.  senators  in  , 
1912.  The  movement  to  amend  the 
Constitution  to  provide  for  the  direct 
election  of  senators  started  in  Oregon 
in  1904  and  stimulated  similar  activ- 
ity  in  28  other  states  by  1912.  The 
17th  Amendment  to  the  Constitution 
was  ratified  by  a  sufficient  number 
of  states  only  a  year  later. 

A  similar  route  to  amending  the 
Constitution  is  being  pursued  by  the 
advocates  of  term  limitation.  Not- 
withstanding the  objections  of  polit- 
ical scientists  to  term  limitation  (see 
Petracca  1992a),  members  of  the 
discipline  should  remain  attentive  to 
this  lively  reform  movement.  Consti- 
tutional change  is  in  the  air,  to  bor- 

.     row  a  phrase  from  Core  Vidal;  we 
are  witnessing  nothing  less  than  a 
transformation  of  the  American 
legislature  as  we  have  come  to  know 
.  it  in  the  20th  century. 


Notes 

I.  Add  to  ihe  aforementioned  stales: 
Arizona.  Arkansas.  Colorado.  Missouri. 
Montana.  Nebraska,  Nonh  Dakota,  Ohio, 
Souih  Dakota,  and  Wyoming.  Moreover, 
with  Ihe  addiiion  of  Oklahoma  10  Ihis  list 
and  Ihe  deletion  of  Nonh  Dakota,  which 
only  limits  terms  for  federal  le|islators,  fif- 
teen slatts  now  also  limil  terms  for  stale 
legislators.  For  a  discussion  of  the  1992  cam- 


paign for  term  limns,  see  Petracca  a-i  .•<.t 
1992. 

2.  The  slates  arc:  Alaska,  Idaho,  Illinois, 
Maine.  Massachusetts,  Mississippi,  Nesada. 
Oklahoma,  and  Utah.  In  1992,  Mississippi 
voters  approved  a  constitutional  amendment 
permitting  Indirect  Initiative. 

3.  For  legal  or  political  tcasons,  petitions 
are  being  circulated  again  to  qualify  term 
limit  Inlliallvcs-againTn  Alaska,  Massachu-  /\ 
Kill,  and  Nevada. 

4.  In  199]  term  Until  legislation  passed  at 
least  one  chamber  of  Ihe  state  legislature  in 
New  Hampshire,  New  Jersey,  and  Tcsas  but 
failed  lo  win  final  approval. 

5.  The  leaders  of  Congress  have  been 
reluctant  to  consider  a  constitutional  amend- 
ment tolimi;  rongressional  terms  until  Ihe 
Supreme  Court  has  rendered  a  decision  on 
the  constitutionality  of  stale-imposed  limits. 


The  Framers  of  the 
Constitution  believed 
states  should  play  a  major 
role  in  regulating  their 
own  elections  and  could 
rightly  determine  the 
characteristics  of  voters 
and  of  those  who  run  for 
office. 


6.  I  have  intentionally  avoided  discussing 
Ihe  wisdom  or  folly  of  limits  on  legislative 
lerms.  This  debate  can  be  reviewed  by  con- 
sulting: Coyne  and  Fund  1992:  Will  1992: 
Kesler  1990:  Polsby  1991;  essays  in  Benjamin 
and  Malbin  1992;  and  ihe  various  law  review 
articles  cited  herein. 
'       7.  Stellate  Legislature  of  California,  el 
^el.  v.  Eu,  Secretary  of  Slate,  el  al..  54  Cal 
3rd  492.  816  P.  2d  1309.  286  Cal.  Rplr.  283 
(1991).  eeri.  den'd.  112  S.Cl.  1292  (1992)  and 
"Opinion  of  the  Justices  lo  the  Senate." 
S-5957  S.J.C.  (Boston.  MA.  July  7,  1992). 

8.  Slait  Legislature  of  California,  el  al.  v. 
Eu.  Secretary  of  State,  el  al.,  54  Cal.  3rd 
524,520(1991). 

9.  See  Rivero-Rodriquet  v.  Popular  Dem- 
ocratic Parly,  457  U.S.  I  (1982). 

10.  See  Anderson  v.  Celebreae.  460  U.S. 
780  (1982)  and  Slate  ei  rel.  Moloney  v. 
McCartney.  223  S.E.  2d  607.  611  (1976). 

11.  See  Clements  v.  Fashint,  457  U.S.  957 
(1982). 

12.  For  1  discussion  of  why  Ihe  require- 
ment of  rotation  in  office  was  omitted  from 
Ihe  U.S.  Constitution,  see  Petracca  1992c. 
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ThroughouMhe  past  two  decades, 
the  number,  of  women  in  elected 
politics  has  been  increasing  slowly, 
but  incrementally.  Women  remain 
most  underrepresented  at  the 
national  level,  with  little  prospects  of 
parity  in  the  near  future  (WhicVer  et 
a).  1993).  By  1992,  women  held  only 
30  or  5.671  of  the  S35  seats  in  the 
102nd  Congress,  28  in  the  House  and 
two  in  the  Senate  (CAWP  1992). 
Much  media  focus  on  increased 
activism  and  advanced  caused  the 
1992  elections  to  be  labeled  in  the 
press  as  "The  Year  of  the  Woman." 
Indeed,  the  number  of  female  mem- 
bers of  Congress  did  jump  to  54  or 
10.17a,  not  quile  doubling  (47  in  the 
House  and  seven  in  the  Senate) 
(Kfauss  1992),  but  substantial  per- 
centage gains  in  the  number  of  seats 
held  by  women  obscured  the  fact 
that  women  remained  underrepre- 
sented relative  to  their  proportions 
in  the  population  by  over  40%. 

At  the  state  level,  the  number  of 
women  is  larger,  but  still  propor- 
tionately less  than  their  share  of 
approximately  50%  of  the  popula- 
tion. In  1991,  women  were  still  only 
18.3%  of  all  stale  legislators,  but 
nationwide,  their  numbers  had 
increased  from  344  in  1971  to  908  in 
1981.  to  1365  in  1991.  The  numbers 
of  women  in  state  legislatures,  then. 


have  been  increasing  incrementally,  if 
slowly  (Dodson  and  Carroll  1991). 
Incremental  growth  in  women  attain- 
ing state  legislative  office  continued 
In  the  1992  elections.  For  the  1993 
session,  the  total  number  of  women 
members  was  1517  (20.4%),  of  which 

.  .  .  substantial  percentage 
gains  in  the  number  of 
seats  held  by  women 
obscured  the  fact  that 
women  remained  under- 
represented  relative  to 
their  proportions  in  the 
population  by  over  40%. 

338  were  state  senators  (17%),  and 
1179  were  state  representatives 
(21.7%)  (CAWP). 

Long-Term  Factors  Affecting 
the  Participation  of  Women 
In  Politics 

The  incremental  increases  in  the 
proportion  of  women  in  political 
office  will  likely  continue  in  the 


future.  Several  long-term  factors  will 
likely  affect  the  participation  of 
women  in  politics  (see  Table  I). 
Positive  factors  enhancing  political' 
participation  hy  women:  Many  of  the 
long-term  factors  that  will  affect 
future  participation  by  women  ace 
positive: 

I.  Permanent  entry  of  women  into 
the  labor  force:  Women  have  been 
increasing  both  in  absolute  numbers 
In  the  labor  force,  and  as  a  propor- 
tion of  it.  Over  58%  of  all  women 
are  now  a  part  of  the  permanent 
workforce.  Younger  cohorts  of 
women  also  are  more  likely  than 
their  predecessors  to  hold  the  expec- 
tation that  they  will  work  outside  the 
home  throughout  much  of  their,  adult 
Ofe.  Women  who  do  work  in  the 
tabor  force  are  increasingly  pursuing 
careers  like  their  male  counterparts 
rather  than  jobs  with  no  upward 
mobility  and  relatively  low  pay.  Both 
enhanced  career  goals  by  women  and 
economic  exigencies  in  many  house- 
holds have  led  to  a  growth  in  the 
number  of  women  with  pre-school 
children  who  work  full-time. 

This  general  trend  is  likely  to 
enhance  the  participation  of  women 
in  politics  in  the  future,  since  the' 
comparatively  low  participation  of 
women  in  elected  politics  has  been 
tied  to  their  weakened  economic  con- 
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Mr.  Edwards  [presiding].  Thank  you  very  much. 

I  believe  that  Mr.  Hyde  is  going  to  have  to  leave  before  I  do  to 
do  some  things  on  the  floor  with  a  bill  that  I  wish  he  wouldn't  do, 
but  I  respect  what  he  is  going  to  try  to  do  unsuccessfully,  but  so 
I  yield  to  you,  Mr.  Hyde. 

Do  you  nave  any  questions? 

Mr.  Hyde.  Well,  I  have  a  ton  of  questions.  I  would  almost  rather 
yield  to  my  colleagues  down  here  who  are  straining  at  the  bit  for 
this  happy  rotation  and  to  get  in  and  get  out  of  office  and  whose 
worship  at  the  altar  of  amateurism  is  something  I  can  only  envy, 
but  I  did  hear  a  remark  earlier  by  one  of  our  esteemed  colleagues 
up  here  about  Congress  being  out  of  touch. 

I  won't  say  I  wish  that  were  so,  but  if  anybody  is  in  touch,  it  is 
someone  who  goes  home  every  2  weeks  and  reads  their  mail  and 
meets  the  people  and  is  visible  and  accessible.  Oh,  you  are  in 
touch.  You  must  have  a  strange  district,  I  must  say  to  my  friend, 
and  a  noncommunicative  one. 

I  was  in  my  office  last  night  being  in  touch  until  about  10,  an- 
swering every  phone  call;  people  from  Ohio  calling  me,  people  from 
Long  Island.  I  was  excessively  in  touch.  What  you  need  are  people 
sometimes  who  will  take  a  longer  view,  because  sometimes  the  long 
view  and  the  short  view  are  different. 

When  you  are  in  touch  and  when  you  are  responsive,  that  is  fine, 
and  you  nave  to  be.  The  consent  of  the  governed  is  what  this  is  all 
about,  but  your  judgment  was  selected  by  your  electorate,  too,  and 
I  deplore  the  lack  of  confidence  in  the  democratic  system,  small  "d." 
We  do  have  a  2-year  term,  that  is  awful  short,  but  to  turn  some- 
body out  by  formula,  by  formula,  to  me  is  antidemocratic. 

That  is  just  my  idiosyncratic  view.  But  other  than  that,  I  would 
yield  to  any  of  tne  gentlemen  here  who  think  this  is  a  great  idea. 

Mr.  Edwards.  Well,  you  will  first  yield  to  the  chairman. 

Mr.  Hyde.  Oh,  if  I  could  only  rotate  you,  Mr.  Chairman. 

Mr.  Edwards.  Well,  I  was  just  thinking  as  the  really  excellent 
testimony  of  all  of  you  was  going  on,  that  every  once  in  a  while  a 
national  crisis  comes  along  and  to  the  subcommittee  comes  a  de- 
mand to  second-guess  our  Founders  and  have  a  constitutional 
amendment  immediately. 

Mr.  Hyde.  Don,  let  me  interrupt  just  to  say  one  thing.  What  you 
just  said  triggered  something  in  my  mind.  Years  ago  Don  Edwards 
and  I  dealt  with  a  Voting  Rights  Act  renewal,  and  I  am  delighted 
that  I  had  the  experience — and  how  many  years  ago  was  that? 

Mr.  Edwards.  Twenty. 

Mr.  Hyde.  1980?  All  right,  1980.  We  held  hearings  in  Montgom- 
ery, AL,  in  Austin,  TX,  which  totally  changed  my  mind  from  one 
position  to  another.  Today  I  would  view  legislation  dealing  with 
that  through  the  prism,  through  the  eyes  that  have  seen  and  heard 
the  testimony. 

In  other  words,  the  memory  of  that  is  useful  to  me  today  in  deal- 
ing with  such  legislation.  You  don't  get  that  and  you  don't  get  to 
use  it  if  you  are  in  and  out  of  office,  and  I  did  have  that  oppor- 
tunity because  I  have  been  here  a  few  years. 

Thank  you. 

Mr.  Edwards.  We  sat  in  a  businessmen's  club  in  Mississippi 
with  an  African-American  member  of  the  subcommittee  later  to  be- 
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come  mayor  of  Chicago.  I  wondered,  since  the  1964  act,  how  things 
have  changed,  and  that  we  could  go  to  this  exclusive  men's  club 
and  bring  a  black  Member  of  Congress  there. 

Mr.  Hyde.  And  I  said  to  a  judge  of  the  U.S.  court  of  appeals, 
"You  guys  have  no  business  legislating,  you  have  no  business  doing 
things  that  the  legislature  ought  to  do." 

He  said,  "Well,  you  are  not  quite  right." 

I  said,  "Why?" 

He  said,  "Reapportionment."  He  said,  "We  don't  want  to  do  re- 
apportionment, we  don't  want  to  draw  the  lines,  but  if  we  don't,  no- 
body will." 

And  you  know,  he  is  right;  he  is  absolutely  right.  The  legislatures 
get  deadlocked,  politics;  and  the  courts  have  to  interfere,  and  it  is 
something  that  is  really  undemocratic,  unconstitutional,  but  they 
do  it  because  nobody  else  will  do  it. 

But  these  are  experiences  that  hold  you  in  good  stead  later  on 
and  I  would  hate  to  have  our  fresher  rotated  legislators  not  have 
that  experience  to  draw  upon. 

Thank  you.  I  won't  interrupt  you  again. 

Mr.  Edwards.  Thank  you,  Mr.  Hyde.  I  was  saying  that  since  I 
have  been  Chair  of  this  committee,  we  have  had  one  crisis  after  an- 
other where  the  people  demand  that  we  immediately  amend  the 
Constitution.  Right  off  the  top  of  my  head,  we  gave  consideration 
to  school  prayer  and  I  don't  think  that  there  really  is  anybody 
today  that  doesn't  think  that  we  were  happy  we  did  not  rush  to 
judgment.  Abortion.  Bussing — the  bussing  even  got  to  the  floor,  a 
constitutional  amendment  to  change  the  Supreme  Court  decision 
on  school  desegregation.  Flag  burning — it  took  us  a  year.  That  was 
the  first  time  in  history  where  a  president  demanded  that  we 
amend  the  first  amendment  provision  on  free  speech.  Let  me  tell 
you,  if  we  hadn't  been  there,  it  would  have  been  part  of  the  Con- 
stitution today.  We  insisted  on  a  deliberate  examination  of  the  first 
amendment,  of  the  free  speech  portion  of  it,  and  of  symbolic  speech 
that  was  exemplified  by  doing  ugly  things  like  burning  the  Amer- 
ican flag. 

All  of  these  after  due  consideration  were  turned  down  by  the  sub- 
committee. Bussing  went  to  the  floor,  too,  and  we  just  barely  beat 
it.  Of  course  the  flag  burning  constitutional  amendment,  we  won  by 
a  half  dozen  votes,  and  the  first  amendment  is  still  untouched  inso- 
far as  freedom  of  speech  is  concerned. 

I  would  like  somebody's  observation,  anybody  can  comment  on  it, 
about  whether  or  not  there  is  some  benefit  to  the  country  in  having 
different  ages,  different  generations.  I  have  been  here  31  years, 
going  on  32  years,  and  I  don't  possess  any  particular  skills  or  intel- 
ligence that  might  be  any  better  than  anybody  else.  But,  I  was  here 
when  the  House  UnAmerican  Activities  had  a  kangaroo  trial  in  my 
State,  and  the  people  were  pulled  up  and  down  the  stairs  in  Holly- 
wood and  a  whole  generation  of  writers  was  wiped  out  in  Holly- 
wood because  of  accusations  made  by  HUAC. 

This  subcommittee  fought  HUAC.  As  a  matter  of  fact,  the  juris- 
diction of  HUAC  is  in  this  subcommittee  today.  That  is  something 
that  very  few  people  know. 

As  you  might  imagine,  subversive  activities  are  the  issue  that  we 
deal  with  every  day  in  this  subcommittee.  We  have  different  ideas 
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on  what  subversive  is.  Would  somebody  like  to  comment  on  the 
issue  that  if  you  have  term  limits  you  are  going  to  eliminate  a  lot 
of  people  who  can  remember  Joe  McCarthy,  and  we  have  some 
here,  House  UnAmerican  Activities,  the  Korean  War,  the  Vietnam 
War,  all  of  the  problems. 

Yes? 

Mr.  Mason.  One  of  the  things  that  is  missed  in  the  discussion 
of  turning  people  out  of  office  is  that  under  nearly  every  proposal 
for  term  limits,  people  can  be  turned  back  in.  They  can  sit  out  for 
some  period  of  time,  sometimes  as  short  as  one  term,  sometimes  for 
the  length  that  they  were  originally  in  office  and  come  back.  And 
if  you  look  at  the  voluntary  rotation  that  Dr.  Petracca  was  talking 
about  during  the  revolutionary  period,  you  would  expect  exactly 
that,  that  people  would  be  switching  offices  or  going  out  and  com- 
ing back  in.  So  you  would  be  able  to  have  some  of  the  experience 
that  you  are  talking  about  added  to  the  benefit  of  being  out  of  Con- 
gress and  living  under  the  laws  and  the  conditions  that  everyone 
lives  under,  which  is  not  exactly  the  same  thing  as  being  in  touch 
with  the  constituents  and  hearing  from  them  every  day  about  what 
they  are  saying  on  pending  legislation. 

Mr.  Mann.  Mr.  Mason  is  right.  The  form  of  the  amendment 
would  have  a  bearing  on  your  question. 

Mr.  McCollum's  amendment  does  not  refer  to  consecutive  service, 
but  lifetime  service  in  the  House  and  Senate,  and  therefore  it 
would  not  be  responsive  to  your  issue.  I  think  what  you  would  say 
is  that  there  would  be  nothing  to  make  impossible  the  election  of 
older  people  who  might  have  lived  through  the  experiences  not  in 
the  Congress  but  out  in  the  country  per  se.  In  fact  some  term  limit 
advocates  imagine,  and  with  some  basis  of  evidence  that  the  people 
who  would  be  most  likely  to  be  attracted  to  a  term-limited  institu- 
tion would  be  those  very  young,  just  starting  out,  and  those  very 
old,  who  are  retired.  Now,  they  would  be  old  and  they  would  have 
some  experience,  they  may  have  some  particular  interest,  as  well. 

Mr.  Ornstein.  You  know,  certainly  there  are  term  limit  amend- 
ments in  different  places  that  allow  people  to  go  in  for  6  years,  stay 
out  for  6  years  and  go  back.  I  wonder  how  many  people  from,  say, 
your  part  of  the  country,  Mr.  Chairman,  would  uproot  their  fami- 
lies, come  all  the  way  across  the  country  to  Washington,  serve  for 
6  years,  then  go  back,  take  everybody  back  home  or  go  back  them- 
selves, wait  out  6  years,  then  have  the  incentive  to  come  back 
again. 

Mr.  Edwards.  Unless  they  had  a  lot  of  money,  they  wouldn't  be 
able  to  make  a  living  when  they  went  back. 

Mr.  Ornstein.  It  is  not  likely  you  would  find  a  lot  of  that  taking 
place. 

I  believe,  by  the  way,  that  the  American  public's  assessment  of 
Congress  will  rise  after  the  debate  that  we  just  had  on  NAFTA  as 
it  did  after  the  gulf  war.  Those  are  the  last  two  we  had  where  you 
really  had  passions  high  and  issues  joined  and  serious  discussion 
on  the  floor. 

In  both  cases,  I  was  struck  by  how  much  benefit  emerged  in  the 
debate  from  having  people  who  could  refer  back  to  other  earlier  ex- 
periences in  their  careers  in  Congress,  those  who  had  served  under 
other  Presidents  when  we  had  a  more  bipartisan  approach  to  the 
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warmaking  power,  or  who  had  served  in  the  institution  when  there 
had  been  other  watershed  moments  in  dealing  with  war  powers; 
those  who  had  been  through  other  trade  agreements  or  who  had 
served  with  and  had  known  other  Presidents  of  Mexico  or  other 
eras  when  we  talked  about,  for  example,  the  movement  in  the  post- 
World  War  II  period  where  we  made  the  choice  to  move  towards 
a  more  global  economy.  There  was  something  very  significant  in 
terms  of  adding  to  the  depth  and  importance  of  that  debate  by  hav- 
ing those,  not  just  who  had  experienced  things  in  life,  but  who  had 
been  in  the  institution  and  who  had  seen  the  way  things  had  been 
done  before. 

There  is  a  lot  less  reinventing  of  the  wheel,  making  the  same 
mistakes  over  and  over  again  when  you  have  people  who  have  been 
through  similar  situations,  and  who  have  seen  and  can  use  that 
benefit  of  experience. 

Mr.  Edwards.  My  time  is  up. 

We  will  come  back  to  the  members  of  the  panel  in  a  minute,  but 
Mr.  Coble. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Gentlemen,  thank  you  all  for  being  with  us.  I  have  been  here, 
there  and  yonder,  Mr.  Chairman.  I  have  had  other  committee  meet- 
ings, that  is  why  I  have  had  to  be  in  and  out. 

Permit  me  to  make  a  statement,  then  I  will  ask  a  question  or 
two. 

I  come  down  on  the  side  of  term  limitation  reluctantly,  reluc- 
tantly for  this  reason.  Opponents  to  term  limitation  say,  and  I 
think  they  say  correctly  so,  that  term  limitation  should  be  deter- 
mined by  constituents  who  live  and  vote  in  respective  congressional 
districts.  Let  those  people  determine  for  what  length  of  time  Mem- 
bers of  Congress  represent  them.  Good  argument.  Difficult  to  argue 
with  that. 

The  problem  and  the  reason  I  reluctantly  support  term  limita- 
tions is  one  of  fiscal  recklessness.  It  seems  to  me  that  the  Congress 
does  not  operate  sound  fiscally.  We  spend  money  we  don't  have. 

Now,  as  to  whether  or  not  that  would  be  corrected  by  term  limi- 
tation, I  don't  know,  but  I  am  willing  to  try  it.  I  am  sure  you  all 
have  heard  the  old  adage,  let's  try  something,  even  if  it  is  wrong. 

That  is  how  desperate  I  am  now  as  to  term  limitation.  I  am  en- 
dorsing it,  being  fully  aware  of  its  many  imperfections. 

My  friend,  the  gentleman  from  Illinois,  touched  on  a  very  salient 
point,  I  think,  when  he  talked  about  the  Congress  being  in  touch. 
I  think  most  of  us  probably  are.  I  am  offended  beyond  words  with 
those  who  do  not  stay  in  touch. 

Many  Members  of  Congress  don't  go  home.  This  is  probably  true 
more  in  the  other  body  than  on  our  side  because  they  have  the  lux- 
ury of  6-year  terms,  and  they  waltz  back  home  on  the  6th  year  of 
their  term  and  say  howdy  to  everybody,  they  want  to  go  back  for 
6  more  years. 

That  is  another  reason  why  I  am  inclined  to  go  with  term  limita- 
tion. But  people  who  stay  in  touch,  who  are  accessible,  and,  Henry, 
I  was  accessible  last  evening,  too,  from  calls  all  over  the  country. 
We  are  supposed  to  do  that.  Part  of  our  job  is  accessibility  and  ac- 
countability, but  I  am  afraid  on  the  fiscal  side  we  come  up  short 
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here.  We  are  so  accustomed  to  spending  money  that  belongs  to  oth- 
ers, we  lose  sight  of  reality,  it  seems  to  me. 

Now,  having  said  that,  in  fact  I  have  a  bill  that  supports  term 
limitation.  Reluctant  though  it  be,  I  am  still  endorsing  it. 

Now  let  me  ask  a  question  or  two.  Mr.  Chairman,  I  thank  you 
for  having  recognized  me. 

Speaking  of  the  other  body,  gentlemen,  and  I  will  be  glad  to  hear 
from  you  individually  or  collectively,  what  in  your  opinions  would 
be  a  proper  number  of  terms  a  Member  should  serve,  number  one; 
and  number  two,  should  the  different  and  varied  roles  that  are  to 
be  exercised  or  discharged  by  the  House  and  the  Senate  justify  dif- 
ferent limits  between  the  two  bodies? 

Now  in  my  bill,  the  bill  I  have  proposed,  I  have  established  a 
maximum  time  of  12  years,  but  I  have  increased  the  duration  of 
the  term  from  2  to  4  years. 

As  the  chairman  just  pointed  out,  or  the  gentleman  from  Illinois, 
2  years  is  a  very  brief  period  of  time.  No  sooner  do  you  get  up  here, 
you  start  running  for  reelection  again.  So  what  do  you  all  say  to 
that? 

Mr.  Petracca.  I  will  go  first.  I  didn't  get  a  chance  to  go  before. 

Of  course,  the  Founders  said  that  "where  annual  elections  end, 
tyranny  begins,"  so  it  was  a  big  hurdle  for  James  Madison  to  per- 
suade his  colleagues  they  ought  to  move  from  having  annual  elec- 
tions to  having  elections  every  2  years. 

In  a  variety  of  Federalist  papers  there  is  a  strong  burden  of  pre- 
sumption to  be  overcome.  I  would  agree  with  you  that  there  prob- 
ably ought  to  be  differences  in  the  two  Chambers  in  the  number 
of  years.  I  think  a  year  that  is  almost  universally  agreed  upon,  cer- 
tainly that  the  public  has  high  level  of  support  for  in  terms  of  the 
Senate  is  12  years,  a  two-term  limit. 

As  to  the  House  of  Representatives,  I  think  there  is  some  dis- 
agreement there.  There  seems  to  be  a  good  deal  of  public  support, 
believe  it  or  not,  for  shorter  rather  than  longer  terms,  6  years  fre- 
quently receives  very  high  support.  And,  again,  I  agree  with  Mr. 
Ornstein,  there  is  no  reason  to  do  this  just  because  the  public 
thinks  it  is  a  good  idea.  I  mean,  what  do  they  know;  but  6  should 
certainly  be  considered. 

My  own  opinion  is  that  it  probably  ought  not  to  be  less  than  8, 
insofar  as  you  want  to  have  terms  wnich  coordinate  with  the  Presi- 
dent's term.  In  that  respect  your  proposal  for  extending  Members 
of  the  House's  term  to  four  years  is  consistent  with  recommenda- 
tions that  have  been  made,  for  example,  by  the  Committee  on  the 
Constitutional  System  to  lengthen  those  terms. 

They  have  a  variety  of  reasons,  and  I  disagree  with  many  of  their 
reasons  for  doing  this.  I  think  you  need  to  have  a  branch  that  has 
close  accountability  to  the  people,  and  the  House  at  2  years  seems 
to  be  able  to  do  that. 

Mr.  Coble.  Mr.  Chairman,  I  see  the  red  light  is  on,  and  I  know 
you  want  to  enforce  this.  I  am  going  to  conclude  my  questioning 
now.  If  I  have  time,  I  will  come  back. 

Mr.  Chairman,  I  would  like  to  say  this,  this  has  nothing  at  all 
to  do  with  term  limitations,  but  I  always  have  had  problems  with 
life  tenure  for  judges'.  My  Federal  judges  say,  "Why  do  you  have 
it  in  for  us  Federal  judges?" 
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I  am  opposed  to  life  terms  for  anyone  for  anything,  and  I  think 
that  is  not  completely  unrelated  to  what  we  are  talking  about  here. 
Maybe  at  another  time  over  a  drink  or  a  meal  I  could  pick  your 
guys'  brains  and  see  what  you  think  of  that  proposal. 

In  any  event,  thank  you  for  being  with  us. 

Mr.  Chairman,  thank  you  for  your  generosity. 

Mr.  Edwards.  Thank  you,  Mr.  Coble. 

Mr.  Canady. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  each  of  the  members  of  the  panel  for  being  with 
us  today.  I  found  all  the  testimony  to  be  very  interesting,  and  I 
think  each  person  who  testified  made  some  very  compelling  points. 

This  is  not  an  easy  issue,  and  I  have  expressed  my  support  for 
term  limits,  and  I  feel  strong  in  that,  but  I  recognize  that  term  lim- 
its will  not  be  a  panacea  for  the  problems  that  we  are  attempting 
to  address. 

I  would  like  to  go  back  to  the  background  on  that  a  little  bit  and 
ask  you  to  address  the  underlying  issue  here.  Now,  the  public  over- 
whelmingly supports  term  limits.  I  believe  that  is  directly  linked 
with  the  public's  dissatisfaction  with  tne  way  political  institutions, 
the  Congress  in  particular,  are  functioning. 

I  would  like  to  ask  each  of  you  to  address  this.  Could  you  address 
what  you  think  it  is  that  causes  the  public  to  be  so  dissatisfied  that 
leads  them  to  support  term  limits  in  such  an  overwhelming  way? 
If  I  could  start  with — just  go  down  and  try  to  keep  it  brief  so  that 
each  can  address  that;  Professor  Mann,  and  then  down  the  line. 

Mr.  Mann.  Mr.  Canady,  I  don't  think  there  is  any  surprise  why 
the  public  is  so  unhappy  with  the  political  system.  It  begins  with 
mediocre  economic  growth,  stagnating  real  wages  where  economic 
benefits  have  been  enjoyed  by  a  relatively  small  number  of  us  over 
the  last  two  decades,  big  budget  deficits  that  become  a  metaphor 
for  governing.  These  problems  convince  the  American  people  that 
government  does  not  work  and  cannot  work.  In  addition,  there  are 
changes  in  the  media  coverage  of  politics  in  which  they  have  week- 
ly television  news  magazines  that  focus  on  waste,  fraud  and  abuse 
to  which  you  respond  with  alacrity  to  micromanage  the  executive 
branch  of  government  to  make  sure  it  never  happens  again.  Long 
periods  of  divided  government  in  which  the  warfare  along  Penn- 
sylvania Avenue  was  intense;  a  more  general  resentment  of  the 
elites  in  American  society,  be  they  political  elites,  business  elites, 
religious,  sports,  you  name  it. 

Times  have  been  tough.  After  decades  of  economic  growth,  and 
everyone  finding  their  wages  going  up,  we  have  hit  two  decades  in 
which  people  are  scared  about  their  future  and  they  see  a  govern- 
ment that  seems  unable  to  wrestle  with  those  problems.  The  sup- 
port for  term  limits  is  a  cry  of  desperation. 

It  is  not  a  solution  to  problems.  It  is  an  ideology  that  reflects 
genuine,  heartfelt  and  understandable  frustration  with  American 
political  and  economic  life  over  the  last  two  decades. 

Mr.  Petracca.  Inefficacy,  irresponsibility,  inelegance  and  percep- 
tions of  corruption.  The  most  interesting  thing  to  me  about  the 
modern  term  limitation  movement  is  the  reasons  driving  it  are 
very  similar  to  what  drove  the  State  of  Oregon  in  1894  to  find  a 
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way  to  circumvent  the  Constitution  and  begin  directly  electing 
their  Senators. 

If  you  read  the  literature,  popular  literature  and  academic  lit- 
erature at  the  end  of  the  19th  century  and  the  beginning  of  the 
19th  century,  you  will  find  carbon  copy  claims.  It  is  fascinating  how 
similar  these  two  movements  are. 

You  will  also,  for  the  record,  find  a  very  similar  debate  between 
the  debate  we  are  having  here  on  this  panel  and  between  the  de- 
bate that  is  happening  around  the  country  between  the  Federalists 
and  the  anti-Federalists  at  the  New  York  and  particularly  the  New 
York  and  Virginia  ratification  conventions.  Many  of  the  questions 
that  are  asked  here  today  are  answered  by  both  sides  in  those  de- 
bates and  can  be  resolved,  I  think  if  not  empirically,  at  least  on  the 
basis  of  principle  there. 

Those  are  the  four  reasons  that  were  true  at  the  end  of  the  19th 
century  and  are  still  true  today. 

Mr.  Ornstein.  Mr.  Petracca  has  raised  an  interesting  point,  and 
I  think  it  is  absolutely  right,  a  good  part  of  the  disaffection  with 
political  institutions  is  rooted  in  our  culture  and  it  has  been  there 
for  200  years.  Many  of  the  comments  about  how  Congress  operates 
today  you  could  find  200  years  ago.  The  argument  by  George  Will 
and  others  that  all  of  this  is  an  artifact  of  careerism  and  that  that 
is  why  people  are  unhappy  is  clearly  false  because  we  see  the  same 
things  being  said  about  the  Congress  when  there  were  very  few  ca- 
reerists around. 

Mr.  Canady.  Let  me  interrupt  there  to  ask  a  question  about  the 
information  we  have  based  on  public  opinion  polling.  In  public 
opinion  polls,  has  the  public  level  of  dissatisfaction  changed  or  has 
that  stayed  the  same? 

Mr.  Ornstein.  Certainly  there  are  periods  when  Congress  is 
viewed  in  much  better  light,  but  they  are  rare,  to  be  frank.  Now, 
there  is  no  question  that  what  you  find  today  is  pretty  much  within 
the  norm  of  what  you  will  find  over  the  last  40  years  or  so,  maybe 
a  touch  lower.  There  are  some  differences,  certainly. 

One  thing  that  is  clear  is  that  the  public  is  down  on  every  insti- 
tution in  the  society  and  all  the  leaders.  There  are  a  lot  of  reasons 
for  that.  Some  of  them  go  to  what  Tom  said.  The  globalization  of 
the  economy,  the  sense  that  there  is  no  longer  a  safety  net  for  peo- 
ple has  left  everybody  uneasy. 

I  think  what  has  also  happened  is  that  we  have  a  press  now 
which  reports  on  genuine  scandal.  There  are  studies  that  bear  on 
this  as  well.  The  press  has  focused  far  more — and  not  in  just  vol- 
ume, but  the  particular  nature  of  the  coverage  above  the  fold  on 
the  front  page,  leading  the  evening  news,  and  on  all  these  shows — 
on  institutional  and  individual  scandal  or  allegations  of  such  scan- 
dal for  every  institution  in  society,  and  that  has  reinforced  the  idea 
that  leaders  are  corrupt.  It  provides  the  fodder  for  Ross  Perot's 
movement,  and  what  makes  it  particularly  dangerous. 

We  had  a  lot  of  this  disaffection  in  the  past.  I  believe  we  have 
this  electronic  era  which  means  that  the  siren  song  of  bypassing 
the  institutions  and  destroying  the  institutions  to  save  them  is  just 
much  greater  and  much  more  dangerous. 

Mr.  Mason.  The  only  note  I  would  add  is  that  it  is  important  to 
put  it  in  context.  I  agree  about  the  points  with  dissatisfaction;  you 
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may  want  to  put  it  in  context  with  the  end  of  the  cold  war,  the  end 
of  World  War  I,  the  end  of  World  War  II.  In  fact,  traditionally  in 
societies  the  end  of  wars  produce  great  political  upheavals  and  we 
are  going  through  that  period  and  we  are  really  only  at  the  begin- 
ning of  it,  and  the  term  limit  concept  is  being  applied  at  every  level 
of  government.  It  is  not  just  Congress,  it  passed  for  city  councils 
in  New  York  just  a  couple  weeks  ago,  State  legislature  in  Maine. 
So  we  are  dealing  with  a  larger  issue,  and  looking  at  it  just  in 
terms  of  the  Congress  and  just  in  terms  of  how  it  is  going  to  affect 
those  of  you  who  serve  in  it  would  be  taking  too  narrow  a  view. 

Mr.  Canady.  Thank  you  very  much. 

Mr.  Edwards.  Mr.  McCollum,  we  welcome  you. 

You  are  one  of  the  original  or  the  cosponsors,  author  of  this  bill. 
Would  you  like  to  take  5  minutes? 

Mr.  McCollum.  If  you  would  allow  me,  I  would  be  grateful. 

Thank  you,  Mr.  Chairman,  I  appreciate  that.  I  have  heard  a  lot 
of  good  things  today.  I  think  it  has  been  a  healthy  debate,  and  I 
again  want  to  thank  the  chairman  for  allowing  it  and  thank  you 
four  for  coming  here  to  present  it. 

One  of  the  things  I  have  observed  in  listening  is  that  there  has 
not  been  a  distinction  made  by  the  panel  between  the  career  ques- 
tion and  the  full-time  Congressman  issue.  I  think  there  is  a  distinc- 
tion there  and  it  seems  to  me  that  if  somebody  looks  at  this,  look- 
ing back  in  the  last  century  and  even  in  the  early  part  of  this  cen- 
tury, we  didn't  have  a  need  for  a  full-time  Congress. 

Today  we  do,  and  I  think  that  is  because  of  the  volume  of  work. 
Maybe  we  shouldn't  have  this  big  a  government.  We  could  debate 
the  philosophy  of  that,  but  we  do.  The  orientation  towards  a  con- 
cern over  careerism  here  and  the  full-time  Congress  together 
present  the  apex  of  the  problem  that  I  perceive  as  the  single  most 
critical  issue  in  the  debate,  even  though  I  know  Mr.  Ornstein  says 
he  doesn't  think  careerism  is.  Since  it  is  full-time  now,  people  do 
have  to  give  up  their  jobs  back  home,  they  do  not  have  the  connec- 
tions that  they  did  in  the  past. 

It  is  not  the  same  as  the  State  legislatures  in  most  States.  Maybe 
California  is  different,  but  in  most  States,  legislators  still  have 
other  jobs.  Therefore  when  you  put  somebody  in  the  environment 
that  he  or  she  is  here,  they  are  really  very  reluctant  to  do  anything 
in  the  way  of  a  vote  or  take  an  action  which  would  jeopardize  them 
so  that  they  don't  have  a  place  to  go  back  to. 

I  would  oe  curious  if  David  Mason  particularly  would  comment 
on  that.  I  haven't  heard  much  from  you  in  the  questioning  period, 
and  I  would  like  to  throw  that  over  to  you  to  see  what  you  think. 

Mr.  Mason.  I  did  address  that  in  my  written  statement.  In  fact, 
I  think  there  is  a  link  between  careerism  and  the  full-time  Con- 
gress, and,  frankly,  I  don't  see  any  fundamental  reason  why  the 
U.S.  Congress  could  not  return  to  being  a  part-time  or  a  less  full- 
time  legislature. 

It  is  partly  a  matter  of  scheduling;  it  is  partly  a  matter  of  how 
you  want  to  run  things,  but  I  think  it  would  be  fundamentally  a 
healthy  development  for  Congress  to  be  out  of  Washington  part  of 
the  year  on  a  regular  basis. 

In  fact  we  had  Tim  Penny  over  just  last  week  who  was  advocat- 
ing exactly  that.  He  was  advocating  ending  the  pension  system, 
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which  I  think  Mr.  Coble  has  been  a  supporter  of  as  well,  to  address 
the  point  exactly  of  whether  this  is  a  career  or  not.  I  don't  think 
there  is  any  fundamental  reason  why  you  have  to  be  here  year- 
round  in  order  to  do  this  job  properly. 

Mr.  McCollum.  Don't  you  think  the  combination  of  the  two,  full- 
time  and  career,  is  together  the  issue  of  the  problem  that  is  there? 

Mr.  Mason.  Absolutely.  It  also  gets  to  the  question  of  being  in 
touch,  because  it  is  a  very  different  thing  from  living  in  a  commu- 
nity, shopping  in  a  community,  sending  your  children  to  schools, 
commuting  there,  engaging  in  business  there,  and  being  in  touch 
with  people  when  they  are  excited  about  an  issue.  And  in  fact,  the 
reactive  nature  that  sometimes  occurs  when  you  hear  from  people 
when  they  are  upset  or  excited  or  when  there  is  a  big  issue  might 
well  be  lowered  if  there  were  kind  of  a  stronger  link,  if  you  were 
in  the  community  day-by-day  and  shared  kind  of  the  normal  life  of 
the  community  in  a  more  regular  way. 

Mr.  McCollum.  Somebody  is  trying  to  say  something. 

Mr.  Hyde.  I  was  thinking. 

Mr.  McCollum.  You  were  thinking  there  out  loud. 

Mr.  Hyde.  I  was  wondering  if  Mr.  Mason  had  ever  been  in  a 
Fourth  of  July  parade  and  seen  thousands  of  people,  and  they  yell 
approbation  or  condemnation.  You  know  what  you  are  doing, 
whether  you  are  doing  it  right— just  one  parade  tells  you. 

Mr.  Edwards.  I  stopped  going  to  parades. 

Mr.  Hyde.  I  go  to  them  all  the  time. 

Mr.  McCollum.  I  would  like  to  make  a  couple  other  observations 
and  get  a  reaction  or  two.  It  seems  to  me  one  of  the  things  that 
we  are  missing  here  is  the  idea  of  men  and  women  willing  under 
the  full-time  concept  to  come  and  serve  up  here  in  the  career  area. 

There  are  two  edges  to  the  sword.  If  you  are  seeing  a  system  like 
we  have  today,  I  think  that  there  are  a  lot  less  men  and  women 
willing  to  leave  their  private  lives  and  come  here  because  they  see 
that  they  cannot  achieve  a  chairmanship  for  a  long  time,  and  if 
they  do  and  maybe  the  majority  party  will  sooner  than  any  power 
influence  the  minority,  they  still  have  to  be  here  for  a  considerable 
period  of  time  before  they  have  the  leverage  that  they  think  they 
would  like  to  have  and  they  are  not  willing  to  serve  that  long.  That 
seems  itself  to  be  a  problem. 

I  haven't  heard  that  addressed  by  anybody  on  the  panel  here 
today. 

Dr.  Mann,  would  you  like  to? 

Mr.  Mann.  Well,  Mr.  McCollum,  it  doesn't  fit  with  my  image  and 
my  analysis  of  the  Congress. 

This  is  a  body  in  which  junior  Members  play  meaningful  roles. 
We  have  freshmen  and  sophomore  Members  who  are  Chairs  of  sub- 
committees. We  have  a  body  of  intense  individualism,  not  a  body 
dominated  by  the  senior  Members,  so  I  think  there  are — there  are 
really  quite  a  few  opportunities  in  this  body  to  participate  from  the 
beginning,  but  it  requires  building  an  agenda,  building  some  expe- 
rience. 

Mr.  McCollum.  But  the  perception  by  the  public  isn't  that  that 
is  there,  and  indeed  and  in  fact  it  isn't  there  when  it  comes  to  actu- 
ally moving  legislation.  There  are  very  few  bills  with  a  junior  Mem- 
ber's name  that  is  ever  going  to  get  out  there.  Professor  Petracca. 
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Mr.  Petracca.  With  all  due  respect  to  Mr.  Mann,  I  don't  think 
that  was  responsive  to  your  question.  I  think  you  were  asking  a 
question  about  adverse  preselection  in  terms  of  people  who  decide 
not  to  run. 

Mr.  McCollum.  That  is  right,  not  to  run. 

Mr.  Petracca.  Simply  because  they  do  not  envision  themselves 
wanting  to  have  a  full-time  career  in  Congress. 

Now,  the  three  people  that  you  hear  most  about  in  this  country 
in  terms  of  the  highlights  of  the  19th  century,  Senate  and  congres- 
sional service,  are  Clay,  Calhoun,  and  Webster,  and  in  truth,  not- 
withstanding Mr.  Schlesinger's  use  of  these  in  a  Wall  Street  Jour- 
nal editorial  a  few  years  ago,  it  is  assumed  that  these  people 
served  continuously  over  very  long  periods  of  time. 

That  is,  in  fact,  not  the  case.  They  were  in  and  out  of  office.  Yes, 
their  aggregate  level  of  service,  Clay,  Calhoun,  and  Webster  was 
very,  very  long,  but  unlike  Mr.  Adams,  who  served  for  a  very  long 
period  without  an  interruption,  Clay,  Calhoun,  and  Webster  kept 
going  back  and  forth  between  public  and  private  life. 

They  were  not  adversely  selected  because  they  did  not  believe 
that  coming  to  Congress  or  to  the  Senate  meant  that  they  had  to 
give  up  their  careers  to  stay  here,  not  just  for  20  years  for  the  pur- 
poses of  building  seniority,  but  because  they  were  giving  up  their 
career  at  home  and  would  have  none  to  go  back  to.  They  had  ca- 
reers to  go  back  to. 

Mr.  McCollum.  That  is  my  point.  I  think  we  get  a  lot  more  good, 
solid  citizens  willing  to  run  for  office  if  we  had  this,  for  Congress, 
at  least,  if  we  had  this  kind  of  a  term  limitation. 

Mr.  Hyde.  Would  the  gentleman  yield? 

Mr.  McCollum.  I  would  be  glad  to  yield. 

Mr.  Hyde.  I  just  say  the  opposite.  I  say  someone  in  midterm, 
midlife,  50  years  of  age,  let's  say,  understands  at  58  they  have  to 
come  back  and  try  and  put  a  career  together  again  isn't  going  to 
run.  You  are  not  going  to  give  up  a  good  job  with  a  firm  where  you 
may  have  a  future  and  you  are  building  pension  rights  to  go  serve 
8  years  in  the  District  of  Columbia  and  then  go  back  and  try 
and 

Mr.  McCollum.  If  I  could  reclaim  my  time. 

Mr.  Hyde.  It  is  a  disincentive. 

Mr.  McCollum.  Your  point  is  well  made,  and  there  will  be  some 
in  that  category,  but  quite  frankly  there  are  more  in  my  judgment 
in  the  other  category.  The  evil  is  there. 

One  last  point.  I  don't  want  to  take  advantage  of  the  time  the 
chairman  has  been  kind  to  yield. 

My  experience  in  serving  on  the  committees  are  that  those  who 
are  new  committee  chairmen  who  come  into  that  position  for  the 
first  time,  actually  spend  more  time  worrying  about  controlling  and 
overseeing  their  staff  than  some  who  have  served  and  sat  in  chair- 
manships for  longer  periods. 

That  is  not  to  reflect  on  any  particular  Chairman,  certainly  not 
the  gentleman  from  California,  but  just  my  observation  generally 
is  that  the  criticism  of  term  limits  in  respect  to  somehow  going  to 
give  staff  more  power  is  jul,«  not  true  from  my  experience. 

Again,  I  don't  know  if  anyone  wishes  to  comment  on  that,  but 
Norm  Orn stein  may  wish  to. 
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Mr.  Ornstein.  I  want  to  address  just  a  few- 


Mr.  Edwards.  I  think  we  are  going  to  run  out  of  time.  I  think 
we  better  move  to  Mr.  Goodlatte.  If  we  have  time  we  will  come 
back  to  you,  Mr.  McCollum. 

Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman.  Let  me  also  thank 
you  for  allowing  me  to  sit  on  this  panel  as  a  member  of  the  full 
Judiciary  Committee  and  also  for  your  holding  these  hearings. 

It  is  my  understanding — and  my  institutional  memory  doesn't 
run  this  long — but  I  understand  the  first  term  limits  bill  was  intro- 
duced in  the  first  Congress  204  years  ago,  but  today  is  the  first 
time  we  have  held  hearings  on  what  I  think  is  a  very  important 
issue  which  I  would  like  to  lend  my  support  to. 

I  think  we  have  gotten  far  removed  from  that  original  concept  of 
having  a  citizen  legislature  which  had  Members  come  here  and 
then  return  and  live  under  the  laws  that  they  wrote.  I  think  that 
term  limits  would  have  a  significant  effect  on  the  seniority  system 
in  allowing  newer  Members,  members  with  2,  3,  4  years  or  2,  three 
or  four  terms  to  have  the  opportunity  to  have  not  just  participation 
but  a  more  leading  role. 

And  with  great  respect  to  my  colleague  from  Illinois,  for  whom 
I  do  have  great  respect,  I  think  that  we  will  not  lose  that  long  view 
that  you  have  referred  to.  And  in  addition  we  also  have  to  take  into 
account  that  we  would  gain  the  wider  view  that  I  think  we  lose 
with  somebody  who  has  been  here  for  a  great  many  years — that  is 
all  that  many  more  years  that  they  have  been  removed  from  some 
other  occupation,  from  some  other  aspects  of  their  career  in  life, 
from  a  different  perspective  than  comes  from  having  been  in  Wash- 
ington, DC,  for  10,  20,  30  years. 

I  also  think  that  it  is  important  that  we  break  down  the  kind  of 
"go  along  to  get  along"  mentality  that  I  think  comes  from  being 
here  a  great  length  of  time,  and  I  think  it  would  make  us  a  more 
deliberative  body  if  we  do  that. 

But  I  would  like  to  ask  the  members  of  the  panel  about  the  ef- 
forts that  are  underway  to  try  to  bring  about  term  limits  and 
whether  they  think  that  the  efforts  of  some  of  the  State  legisla- 
tures and  the  initiatives  that  have  been  taken  by  some  of  the  citi- 
zens of  some  States  to  enact  term  limits,  and  they  have  been  en- 
acted in  14  or  15  States  now,  whether  those  limits  are  constitu- 
tional. 

Mr.  Mason.  Mr.  Goodlatte,  as  I  said  earlier,  I  think,  to  be  hon- 
est, we  don't  know  what  the  Supreme  Court  is  going  to  do.  I  believe 
that  those  State  efforts  are  constitutional,  and  I  think  they  are 

Erobably  constitutional  under  the  time,  place  and  manner  clause, 
ecause  most  of  the  efforts  are  not  absolute  bars  on  service  in  office 
but  rather  say  you  can't  be  on  the  ballot  after  three  terms  or  four 
terms  or  whatever  the  numbers  are.  But  there  are  lots  of  argu- 
ments every  way  and  no  matter  how  firmly  we  feel  about  the  rea- 
soning, I  think  we  would  have  to  admit  that  the  Supreme  Court 
has  surprised  us  in  their  decisions  and  that  we  would  argue  some 
are  wrongly  decided  based  on  our  view  of  the  Constitution.  We  are 
not  going  to  know  until  that  gets  to  the  Supreme  Court.  I  think 
that  is  the  bottom  line,  not  that  we  shouldn't  discuss  it  any  more. 
Mr.  Goodlatte.  Mr.  Ornstein. 
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Mr.  Ornstein.  It  is  probably  not  a  great  reflection  on  the  Su- 
preme Court  that  we  aren't  going  to  know  or  don't  have  a  clue  in 
this  area.  It  is  my  judgment  that  given  that  the  Framers  explicitly 
projected  limits  in  terms  and  given  other  things  that  have  been 
done  and  court  decisions  that  have  been  made,  including  Powell  v. 
McCormick,  that  setting  the  time,  place  and  manner  of  elections 
doesn't  give  the  State  the  right  to  put  a  limit  of  this  sort  that  goes 
beyond  the  constitutional  qualifications.  This  is  something  which, 
if  it  is  done  for  Federal  officials,  would  have  to  be  done  through  the 
Constitution  through  an  amendment. 

Mr.  Goodlatte.  Now  some  States  have  gone  a  step  further  and 
been  a  little  more  creative  and  have  said — in  fact,  I  think  one  State 
has  said  we  won't  limit  the  number  of  terms  members  can  serve, 
we  will  limit  how  long  they  can  be  on  the  ballot  in  our  State.  Do 
you  have  any  comments  on  that? 

Mr.  Ornstein.  I  doubt  very  much  that  that  kind  of  subterfuge 
is  going  to  hold  water  because  that  is  all  it  is. 

Mr.  Petracca.  That  is  not  the  reason,  and  I  don't  want  to  sound 
like  Ross  Perot,  but  you  said  something  twice  now  and  I  have  to 
correct  you.  The  Founders  did  not  explicitly  reject  rotation  in  office. 
The  Virginia  Plan  recommendation  for  rotation  in  office  did  not 
make  it  out  of  the  Committee  of  Detail.  There  was  not  a  vote  by 
the  Convention  as  a  whole  rejecting  the  provision  for  rotation  in  of- 
fice. 

You  are  right  about  something  else,  however.  The  time,  manner, 
place  and  way  to  get  to  term  limits  is  subterfuge;  it  is  a  back-door 
approach.  But  that  is  not  the  way  in  which  term  limitations  have 
to  be  justified  in  terms  of  States'  power. 

States  have  the  authority  to  do  this  because  they  have  the  au- 
thority through  current  election  codes  to  impose  all  kinds  of  other 
qualifications.  Powell  is  not  on  point.  Powell  speaks  to  what  Con- 
gress can  do,  not  what  the  States  can  do;  and  the  Supreme  Court 
has  never  ruled  against  the  States  on  a  specific  qualification  mat- 
ter such  as  the  issue  of  individuals  who  are  Members  of  Congress 
who  must  be  registered  voters. 

That  is  a  power  that  the  Founders  explicitly  gav£  to  the  States 
of  Which  there  is  great  variability  from  State  to  State.  In  addition 
you  could  argue  that  term  limitations  are  not  even  a  qualification, 
they  are  a  characteristic  on  the  legislative  body,  lliat  is  how  the 
Founders  understood  them,  and  it  is  how  the  17th  and  18th  cen- 
tury English  Commonwealth  men  understood  them. 

Mr.  Mann.  Mr.  Goodlatte,  we  don't  know  how  the  court  will  rule 
on  this.  My  own  guess,  and  all  of  us  have  nothing  better  than  a 
guess,  is  that 

Mr.  Goodlatte.  Dr.  Mann,  in  your  answer  let  me  ask  you  to  add 
one  factor,  and  that  is  the  desirability  of  uniformity. 

Regardless  of  what  happens  with  the  States,  do  you  think  we 
should  be  building  toward,  with  the  growing  number  of  States  sup- 
porting this,  the  idea  that  eventually  we  should  have  uniformity? 

Mr.  Mann.  You  see,  I  believe  uniformly  bad  ideas  should  be  uni- 
formly rejected,  and  therefore  what  I  counsel  you  to  do  is  not  rely 
on  i  individual  State  initiatives  to  accomplish  this  end  and  leave  it 
to  someone  else,  but  to  take  up  this  issue  on  your  own,  assume  it 
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requires  a  constitutional  amendment,  deliberate,  do  the  right  thing, 
and  reject  it. 

Mr.  Edwards.  Mr.  Hyde,  a  few  words. 

Mr.  Hyde.  Mr.  Chairman,  we  are  about  to  adjourn  and  not  a  mo- 
ment too  soon,  but  I  want  to  say  just  one  thing  to  my  dear  friend, 
Mr.  Goodlatte.  I  gathered  from  your  remarks  that  you  feel  being 
elected  to  Congress  somehow  detaches  you  from  the  world  and  from 
reality  and  you  sit  here  in  kind  of  amber  frozen  and  really  not  with 
the  world. 

I  just  want  to  say  this,  I  never  knew  what  poverty  was  until  I 
came  to  Congress  and  I  went  to  Africa  and  saw  people  living  in 
ditches,  when  I  saw  people  living  on  the  side  of  a  mountain  in 
Brazil.  I  understood  then  for  the  first  time  how  poverty  crushes 
people.  I  learned  about  the  Peace  Corps,  people  digging  a  well  for 
people  and  how  damned  important  that  was.  It  never  crossed  my 
mind. 

I  learned  what  a  socialist  was  when  I  sat  in  Canberra,  Australia, 
and  debated  a  nuclear-free  Pacific  with  a  socialist.  You  learn  when 
you  come  to  Congress.  It  is  just  the  opposite,  it  is  a  magnificent 
learning  experience  to  deal  with  people  from  the  West,  from  the 
South,  from  the  Northeast,  to  deal  with  the  young  and  the  old,  the 
conservative,  the  liberal;  it  is  a  broadening  enriching  experience. 
You  go  home  from  here  a  better  person  than  you  came. 

Mr.  Goodlatte.  If  you  will  yield.  I  would  not  disagree  with  a 
word  that  you  said,  but  I  would  also  urge  on  you  the  idea  that 
when  you  have  a  career  that  is  different  than  the  career  that  you 
have  in  Congress,  that  that  also  is  an  enriching  experience  to  bring 
to  the  Congress  and  that  you  bring  fresh  ideas  when  you  are  not 
as  removed  as  you  are  when  you  have  been  here  a  great  many 
years. 

Mr.  Hyde.  My  career  before  I  got  here  was  as  a  trial  lawyer,  and 
it  was  dull  compared  to  this;  dull,  dull,  dull.  This  has  been  very 
challenging. 

Mr.  Edwards.  Norman  Ornstein,  I  just  wanted  to  ask  you  one 
question  before  we  tie  up. 

When  I  first  became  Chair  of  this  subcommittee,  gosh,  I  guess  it 
has  been  20  years,  the  FBI  was  a  government  unto  itself.  We  were 
assigned  the  jurisdiction  over  the  FBI,  oversight  of  their  budget 
and  so  forth.  It  was  a  government  unto  itself.  It  was  under  a  Direc- 
tor who  happened  to  be  my  old  boss,  Mr.  Hoover,  and  it  was  a  very 
corrupt  organization  insofar  as  what  it  did  to  people — dirty  tricks, 
punishing  people  for  political  ideas  that  they  might  have.  Much  of 
this  was  revealed  by  the  subcommittee,  and  of  course  by  the 
Church  Committee  that  wrote  reports  both  on  the  FBI  and  on  the 
CIA.  And  it  is  an  organization  now  that  is  really  rather  first  class 
in  most  ways,  but  it  has  20,000  employees  and  a  budget  of  $2  bil- 
lion. 

Is  there  any  way  that  somebody  can  come  to  Congress,  become 
the  Chair  of  a  committee  or  a  subcommittee,  and  handle  the  FBI 
or  the  CIA  with  oversight,  which  is  a  constitutional  responsibility, 
with  a  short  tenure?  Doesn't  it  take  a  lot  of  experience  of  getting 
one's  fingers  burned  and  not  being  told  the  truth,  things  like  that? 

Mr.  Ornstein.  You  know,  Mr.  Chairman,  I  was  kind  of  amused 
by  Mr.  Mason's  not  just  evoking  the  notion  of  a  part-time  legisla- 
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ture,  but  advocating  it  at  this  point.  I  wonder  what  kind  of  govern- 
ment we  would  have  with  an  executive  branch.  Clearly  we  wouldn't 
have  the  president  go  back  to  Arkansas  or  Texas  or  wherever  for 
6  months  of  the  year,  we  wouldn't  have  those  agencies  going  back. 

If  you  had  absolutely  no  oversight,  no  members  around  for  6 
months  of  the  year,  where  would  power  rest  inside  government  and 
inside  Washington?  At  the  same  time  I  must  say  I  was  a  little 
amused  by  Mr.  Petracca's  notion  of  exalting  a  body  filled  with  ama- 
teurs. 

I  was  thinking  not  of  the  FBI  as  he  spoke,  but  of  nuclear  waste 
cleanup,  for  example,  or  a  defense  budget  now  and  the  extraor- 
dinarily complex  issues  that  have  to  be  dealt  with.  Somebody  would 
deal  with  them.  Very  likely  if  we  had  a  part-time  legislature,  we 
would  have  a  full-time  professional  career  staff  that  would  be  stick- 
ing around  to  make  sure  that  records  could  be  kept  and  the  legisla- 
ture could  go  on,  and  of  course  they  would  be  the  next  target. 

But,  otherwise,  you  are  going  to  have  people  who  do  not  come 
with  any  sense  of  what  happened  before  inside  complex  institutions 
with  very  technical  issues.  You  are  going  to  have  people  who  are 

foing  to  be  told  over  and  over  again,  not  just  by  executive  officials, 
ut  by  interest  group  leaders,  "Trust  us,  we  know  what  is  going  on 
here,"  and  I  am  not  sure  I  want  to  leave  that  simply  in  the  hands 
of  those  people. 

I  would  rather  trust  elected  officials  who  have  spent  a  little  time 
around  who  know  where  the  bodies  are  buried,  who  have  seen  mis- 
takes made  before,  and  who  have  a  little  bit  of  that  expertise  them- 
selves balanced  off  against  other  forces  inside  the  society. 

Mr.  McCollum.  Mr.  Chairman,  may  I  just  make  one  comment 
on  that?  I  happen  to  agree  with  that,  which  is  something  that  is 
rather  strange  maybe  for  me  to  say,  but  that  is  why  I  favor  the  12- 
year  term  limit,  so  that  we  can  have  the  six  years  or  so  before  peo- 
ple become  chairman. 

Mr.  Hyde.  How  many  years  has  the  gentleman  served  here? 

Mr.  McCollum.  I  have  served  here  now  in  my  13th  year.  I  am 
not  ready  to  voluntarily  walk  away  from  here  until  Teddy  Kennedy 
and  you  guys  want  to  voluntarily  walk  away.  Those  of  us  who  be- 
lieve in  term  limits  and  those  of  us  who  want  to  see  things  changed 
around  here  need  to  stay  longer,  unfortunately,  because  the  system 
is  the  way  it  is  in  order  to  nave  the  influence  it  takes  when  you 
get  a  few  years  in  here. 

Fortunately  I  have  a  little  bit  more  now,  Henry,  than  I  did  when 
I  first  came  here.  And  I  think  if  12  was  it  for  everybody,  it  would 
be  the  way  it  ought  to  be,  that  is  why  we  need  a  constitutional 
amendment  to  limit  everybody. 

Mr.  Hyde.  Set  an  example,  kid. 

Mr.  Edwards.  Mr.  Inglis  just  came  back,  we  want  to  recognize 
him. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

Mr.  Hyde,  before  you  go,  I  am  one  of  those  odd  ducks  who  is  will- 
ing to  limit  his  own  term.  I  have  got  a  three  2-year  term  bill  in 
and  I  will  limit  myself  to  6  years.  I  also  campaigned  on  the  promise 
or  the  concept  of  eliminating  political  action  committees,  and  I 
haven't  taken  a  dime  of  their  money. 

Mr.  Edwards.  But  you  can  leave  any  time  you  want  to. 
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Mr.  Hyde.  I  hope  I  am  present  at  a  special  order  when  you  are 
leaving. 

Mr.  Inglis.  And  contrary  to  some  of  the  information  presented 
earlier  by  some  of  the  "inside  the  beltway"  types  who  have  been 
here  for  a  long,  long  time  living  and  profiting  off  of  this  system,  I 
am  one  of  these  people  who  also  opposed  a  major  road  project  in 
his  district,  the  funding  of  which  I  think  is  wrong. 

I  got  elected  doing  all  those  things.  It  is  an  amazing  thing. 

Mr.  Hyde.  Class  won't  tell. 

Mr.  Inglis.  I  would  like  to  say  in  response  to  what  was  just  said 
about  the  permanent  bureaucracies  that  there  are  only  two  types 
of  folks  who  we  come  in  contact  with  as  Members  of  Congress.  First 
is  political  appointees  and  the  second  is  civil  servants.  Political  ap- 
pointees can  be  fired  at  any  time  for  any  reason,  so  I  take  some 
offense  at  the  thought  that  my  staff  can  somehow  direct  my  ac- 
tions. It  is  a  relatively  small  group  of  people,  and  I  can  fire  them 
at  any  moment.  Those  folks  don't  run  this  place. 

Now,  the  folks  that  do  run  this  place  I  think  are  people,  are 
Members  with  backbone  who  come  here  with  fresh  ideas  and  who 
are  willing  to  represent  the  people,  contrary  to  what  Mr.  Ornstein 
said  and  Mr.  Hyde  said.  Yes,  I  want  a  professional  brain  surgeon, 
but  the  nature  of  this  business  is  different  than  professional  brain 
surgery. 

The  nature  of  this  business  is  representing  the  people  of  the 
Fourth  District  of  South  Carolina,  and  how  in  the  world  can  I  rep- 
resent those  people  if  I  come  here  and  stay  44  years  like  the  chair- 
man of  some  of  the  committees  around  here  have?  How  in  the 
world  can  I  represent  or  understand  those  people? 

You  know,  there  is  something  that  is  very  quaint  around  here 
that  I  like — just  to  make  sure  that  Henry  knows  that  I  don't  want 
to  change  everything. 

Mr.  Hyde.  I  am  here,  I  don't  want  to  miss  a  word. 

Mr.  INGLIS.  Henry,  I  don't  want  to  change  everything.  Around 
here  we  get  ice  buckets  in  the  morning,  that  is  fine,  little  ice  buck- 
ets, they  are  gray  and  they  got  ice  in  them,  it  sort  of  makes  sense. 

I  am  a  first-year  reformer.  I  don't  want  to  change  everything.  It 
is  all  right  that  they  bring  around  buckets  of  ice  because  it  prob- 
ably makes  some  sense  to  have  one  person  bring  around  buckets 
of  ice.  But  on  the  other  hand,  consider  this,  there  is  another  bucket 
at  my  door  every  morning,  and  it  is  a  bucket  of  money  to  operate 
my  office.  It  has  got  a  lot  of  money  in  it,  and  some  people  around 
here  for  44  years  have  been  reaching  out,  picking  up  that  bucket 
of  ice  and  that  bucket  of  money  and  operating,  supposedly  rep- 
resenting the  people  of  their  district. 

There  is  not  a  businessman  and  woman  in  my  district  that  picks 
up  a  bucket  of  money  at  their  door  step  every  morning  with  their 
bucket  of  ice. 

Mr.  Hyde.  Bob,  the  people  in  Jamie  Whitten's  district  send  him 
back.  That  is  called  democracy.  They  love  the  man.  They  choose 
him  to  represent  them.  Who  are  you  by  formula  to  deny  the  people 
of  his  district  the  right  to  choose  their  own  representative? 

Mr.  Inglis.  Well,  I  would  say  this,  Henry. 

I  am  not  sure  they  do  have  any  ability  to  choose  him,  given  the 
campaign  finance  system  that  we  have  got,  and  I  agree  that  we 
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have  got  to  change  that,  abolish  political  action  committees  as  a 
first  step.  Then  we  can  do  some  things  to  make  elections  more  com- 
petitive. I  am  not  going  to  say  anybody's  name  because  I  don't  want 
to  offend  anybody.  Are  we  saying  that  these  Long-term  Members 
are  the  only  ones  out  of  500,000  to  600,000  people  capable  enough 
to  represent  their  district? 

If  I  come  to  the  end  of  my  term  limit  and  say,  listen,  the  volun- 
teers demanded  and  I  must  continue,  what  I  am  saying,  what  I  am 
saying  is  that  out  of,  in  my  case,  582,000  people,  I  am  the  only  one 
capable  enough  to  come  here  and  represent  them?  That  is  the 
height  of  arrogance. 

Mr.  Hyde.  You  are  the  choice  of  your  electorate,  you  are  the 
choice,  the  one  they  choose. 

Mr.  Inglis.  Not  if  I  stay  here  so  long  that  I  have  touched  so 
many  lives  by,  as  someone  said  earlier,  a  constituent  service  pro- 
gram that  is  aimed  at  getting  at  five  percent  of  my  constituents  be- 
cause I  can  turn  a  marginal  seat  into  a  safe  seat  by  touching  the 
lives  of  5  percent. 

Mr.  Ornstein.  I  have  immersed  myself  in  this  institution.  Talk- 
ing about  backbone — I  watch  the  backbones  of  the  Members  of  Con- 
gress around  here.  I  haven't  seen  erosion  of  backbone  in  either  Don 
Edwards  or  Henry  Hyde,  and  frankly  when  I  look  at  the  junior 
Members,  I  don't  see  backbones  as  strong  and  as  tough  and  as  will- 
ing to  stand  up  and  do  what  they  think  is  right  for  the  long-term 
interests  of  the  country  as  I  do  with  a  lot  of  senior  Members.  They 
are  tougher  and  stronger. 

Mr.  Inglis.  You  are  making  some  value  judgments  based  on 
what  you  think  about  the  North  American  Free  Trade  Agreement. 
I  happen  to  oppose  that  pact,  but  you  made  some  value  judgments 
earlier.  It  is  so  wonderful  that  these  older  members  would  stand 
up  for  it,  but  the  point  is  simply  this:  This  is  a  unique  situation, 
we  are  not  here  to  perform  brain  surgery,  we  are  here  to  represent. 
And  how  in  the  world  can  I  represent  the  people  of  the  Fourth  Dis- 
trict if  I  so  step  out  of  the  mainstream  of  their  life  to  the  point  that 
I  am  insulated  here  after  years  of  picking  up  that  bucket  of  money 
and  just  spending  it  however  I  want? 

How  can  I  represent  them?  That  is  the  nature  of  this  debate: 
representative  democracy  needs  turnover.  It  is  what  the  Founders 
thought  would  happen.  They  never  thought  this  would  develop  this 
way,  with  political  action  committees  and  television  advertisements 
and  so  forth  that  give  us  a  reelection  rate  of  those  that  wanted  to 
come  back  in  1992,  remember,  of  those  that  wanted  to  come  back, 
93  percent. 

Yes,  we  got  turnover.  Some  people  died,  some  people  bounced  too 
many  checks,  some  people  saw  110  go  home,  but  of  those  that 
wanted  to  come  back,  93  percent  came  back.  It  is  a  permanent  Con- 
gress. 

Mr.  Edwards.  The  bells  are  ringing,  we  have  to  go  vote.  Thank 
you  very  much  and  thank  you.  Thank  the  witnesses.  It  really  was 
a  very  lively  hearing,  and  I  think  we  all  benefited  from  it.  Thank 
you  again. 

[Whereupon,  at  12:42  p.m.,  the  subcommittee  adjourned.] 
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House  of  Representatives, 
Subcommittee  on  Civil  and  Constitutional  Rights, 

Committee  on  the  Judiciary, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  2  p.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  Don  Edwards  (chair- 
man of  the  subcommittee)  presiding. 

Present:  Representatives  Don  Edwards,  Patricia  Schroeder, 
Henry  J.  Hyde,  Howard  Coble,  and  Charles  T.  Canady. 

Also  present:  Representatives  Mike  Synar,  Bill  McCollum,  Bob 
Inglis,  and  Robert  K  Dornan. 

Staff  present:  Catherine  A.  LeRoy,  counsel;  Deborah  Ward,  sec- 
retary; and  Kathryn  Hazeem,  minority  counsel. 

Mr.  Edwards.  The  subcommittee  will  come  to  order. 

Today  we  are  going  to  continue  our  hearings  on  the  subject  of 
term  limits  for  Members  of  Congress.  We  had  hearings  in  Novem- 
ber on  the  same  subject;  and  we  anticipate  that  this  is  not  the  end 
of  this  important  subject.  Many  Members  and  many  members  of 
the  public  are  very  interested  in  the  issue.  And  perhaps  the  inter- 
est is  heightened  since  the  Supreme  Court  has  agreed  to  accept  the 
Arkansas  case  where  the  State  government  attempted  to  pass  a 
law  that  would  impose  term  limits. 

I  think  most  of  the  lawyers  on  the  committee  would  believe  the 
Supreme  Court  couldn't  possibly  hold  up  the  Arkansas  law,  be- 
cause it  is  very  hard  to  imagine  how  a  State  legislature  can  amend 
the  Constitution  of  the  United  States. 

I  have  never  made  any  secret  of  my  opposition  to  the  idea  of 
term  limits.  Most  of  my  career  here,  which  spans  three  decades, 
has  been  to  enhance  the  rights  of  the  people  of  the  United  States 
to  vote,  not  to  cut  back  on  them  and  not  to  handcuff  future  genera- 
tions where  they  could  not  vote  for  politicians  of  their  choice. 

But  there  are  strong  views  on  the  other  side.  That  is  why  we  are 
here  today.  We  are  looking  forward  to  the  hearings. 

Mr.  Hyde. 

Mr.  Hyde.  Thank  you,  Mr.  Chairman. 

I  want  to  greet  this  very  distinguished  panel,  containing  one  of 
the  great  baseball  fans  of  all  time.  One  of  the  two;  I  know  another 
one,  me. 

This  is  a  fascinating  subject;  and  I  confess  my  own  self-interest 
because  this  is  my  20th  year  here.  So  I  have  a  great  survival  inter- 
est in  supporting  venerability.  Nonetheless,  one  can  look  at  this 
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issue  hopefully  in  a  detached  way  and  try  to  come  to  some  conclu- 
sions based  on  one's  life  experiences. 

I  am  struck  by  a  curious  ambivalence  between  and  among  term 
limit  advocates.  Some  of  the  congressional  sponsors  of  this  legisla- 
tion reiect  teaching  by  example.  I  know  two  of  the  prominent  spon- 
sors who  have  been  here  longer  than  their  proposed  limits.  One 
would  think  that  in  order  to  be  an  example — an  example  is  a  great 
teacher — they  would  leave  in  a  hale  of  glory  and  live  up  to  their 
own  ideals.  For  some  reason,  that  is  not  to  be. 

I  also  know  the  favorite  pejorative  of  term  limits  aficionados  "ca- 
reerist" doesn't  apply  across-the-board.  A  career  surgeon  is  cer- 
tainly welcome  as  he  prepares  to  repair  your  cerebral  aneurysm. 

Mr.  O.J.  Simpson  seems  to  have  developed  an  affinity  for  career 
criminal  lawyers.  Career  teachers,  career  athletes,  Stan  Musial, 
Ted  Williams,  come  to  mind. 

Career  entertainers,  Ella  Fitzgerald,  Hope,  Sinatra,  Alec 
Guiness,  John  Gielgud,  Peggy  Ashcroft.  Even  career  columnists  are 
to  be  read  and  quoted  over  tne  years;  that  is  only  proper. 

But  Bill  Natcher,  Bob  Michel,  Everett  Dirksen,  Henry  Jackson, 
Hubert  Humphrey,  Barry  Goldwater,  the  Nation  is  to  be  denied 
their  example,  their  leadership,  their  service  because  somehow  they 
became  too  qualified  for  their  office. 

Somehow  the  business  of  legislating,  the  task  of  governing,  is 
less  demanding  than  any  other  profession;  and  after  they  have 
begun — and  it  takes  about  8  years  to  begin  to  learn  your  job — they 
must  leave.  Not  turned  out  by  the  electorate,  but  by  a  formula.  Not 
by  consent  of  the  governed,  but  by  an  arbitrary  formula  dreamed 
up  by  some  who  for  one  reason  or  another  are  impatient  with  the 
untidiness  of  democracy. 

I  confess  I  do  not  share  the  term-limit  advocates'  trust  that  a  re- 
volving door  will  produce  the  future  Websters,  Clays,  Calhouns, 
Sam  Rayburns,  John  McCormacks  that  this  country  will  surely 
need  in  a  time  of  crisis. 

As  we  confront  a  nuclear  North  Korea,  I  am  not  all  that  sanguine 
about  the  new  folks  in  town  making  decisions  that  can  mean  war 
or  peace.  New  isn't  always  better;  that  is  banal.  Changes  are  not 
always  for  the  good;  that  is  banal.  But  it  certainly  is  true. 

Just  two  more  things.  I  was  in  a  storm  at  sea.  I  wish  everybody 
could  be  in  a  real  typhoon  out  on  the  ocean.  You  know  what  fear 
is  and  oh,  boy,  was  I  glad  I  had  a  career  captain  running  that  ship. 
I  was  delighted. 

One  other  thing.  I  had  coffee  one  time  with  Yitzhak  Rabin.  As 
I  am  sitting  looking  at  this  blder  man,  venerable  man,  I  wondered 
where  he  got  the  self-confidence,  where  he  got  the  wisdom,  experi- 
ence, judgment  to  deal  with  the  PLO  for  peace  for  his  people. 

It  is  not  hard  to  figure  out  where  he  got  it:  through  experience; 
through  the  political  caldron.  I  think  America  is  always  going  to 
need  statesmen;  and  you  do  not  get  them  out  of  the  phone  book. 

I  do  not  want  to  discourage  good  people  from  wanting  to  run  for 
office  because  they  get  elected  at  50,  and  at  58  they  go  try  to  put 
the  pieces  together.  It  is  not  going  to  happen. 

So  those  are  my  views.  They  are  not  popular.  God  knows,  the 
consent  of  the  governed  is  for  term  limits.  If  we  put  this  to  a  plebi- 
scite, a  national  plebiscite,  they  would  cut  our  salary  down  to  about 
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minimum  wage  and  do  away  with  all  foreign  aid  and  we  would 
have  term  limits.  All  of  those  things  are  about  equally  good  ideas. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  We  are  going  to  go  for  10  minutes  before  we  vote. 

Mrs.  Schroeder. 

Mrs.  Schroeder.  I  think  we  should  go  to  the  witnesses. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Mr.  Coble. 

Mr.  Coble.  Statement  now,  Mr.  Chairman?  Opening  statements 
now? 

Mr.  Edwards.  We  will  go  for  10  minutes. 

Mr.  Coble.  Mr.  Chairman,  I  will  be  brief.  I  have  no  prepared 
statement. 

At  the  outset,  I  want  to  voice  my  disagreement  with  my  dear 
friend  from  Illinois,  the  eloquent  and  distinguished  gentleman. 

Henry,  I  don't  know,  I  am  not  suggesting  that  you  said  this,  but 
I  think  the  implication  may  have  been  there.  I  don't  know  that  peo- 
ple who  advocate  term  limits  and  who  then  don't  knock  down  the 
barn  door  to  leave  in  a  hale  of  glory — to  use  your  words — are  guilty 
of  any  hypocrisy. 

Mr.  Hyde.  I  didn't  say  hypocrisy. 

Mr.  Coble.  I  didn't  think  you  said  that.  I  think  the  implication 
might  be  there.  I  still  see  nothing  inconsistent  about  saying  I  am 
in  favor  of  term  limits  but  I  ain't  going  to  knock  the  barn  door 
down  until  it  is  enacted. 

I  happen  to  be  one  of  the  Members  who  endorse  term  limits  re- 
luctantly. I  don't  have  the  zeal  and  enthusiasm  shown  by  a  lot  of 
people  who  say  term  limits  will  be  the  panacea  to  our  problems. 
The  barrier  which  I  have  difficulty  resolving  is  the  importance  and 
significance  of  the  voices  of  our  constituents.  I  think  they  obviously 
play  a  very  vital  role  in  determining  who  comes  to  the  Congress; 
and  I  think  it  is  they  who  should  determine  the  length  of  time  that 
we  stay  here. 

Now  having  said  that,  the  problem  is,  my  friends,  it  ain't  work- 
ing. This  place,  as  far  as  I  am  concerned,  this  Hill  is  in  a  shambles. 
In  many  instances,  there  is  no  discipline. 

Now,  I  don't  know  discipline  would  all  of  a  sudden  be  inserted 
into  the  process  with  the  passage  of  term  limits. 

I  respond  to  term  limits,  Mr.  Chairman,  and  Mr.  Hyde,  sort  of 
like  the  old  farmer  who  once  said  he  tried  everything  to  resolve  his 
problem  and  then  he  finally  concluded:  "Well,  let's  try  this,  even  if 
it's  wrong."  That  is  sort  of  how  I  regard  term  limits. 

I  see  imperfections.  I  see  shortcomings.  But  recognizing  the  prob- 
lems we  have  here,  that  this  body  does  not  seem  to  function  in  a 
disciplined  way  at  all,  I  am  willing  to  try  term  limits.  But  I  don't 
have  the  zeal  and  enthusiasm  that  some  people  do  for  that  pur- 
pose. 

Thank  you,  Mr.  Chairman. 

Mr.  Hyde.  If  I  may,  if  my  friend  will  yield  to  me  for  a  second? 

I  hope  you  will  recall  my  only  concern  about  people  who  advocate 
term  limits  but  don't  themselves  abide  by  them  is  their  example  of 
not  teaching  by  example.  That  is  about  as  mild  as  you  can  get. 

Mr.  Edwards.  The  gentleman  from  Florida,  Mr.  Canady. 
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Mr.  Canady.  Mr.  Chairman,  I  have  no  prepared  remarks  either. 
I  would  just  respond  to  Mr.  Hyde's  comment,  though,  briefly. 

I  don't  believe  that  many  of  the  term-limitation  proposals  under 
consideration  would,  in  fact,  deprive  the  Congress  of  people  with 
experience  in  government  or  political  experience.  I  don't  think  that 
would  be  the  result. 

The  idea  that  everybody  would  be  an  innocent  in  a  particular 
Congress,  I  don't  think  is  the  reality  we  would  see  if  we  had  term 
limitations.  I  believe  the  term  limitation  proposals  would  allow  the 
continuation  of  a  body  of  experience  in  a  particular  legislative  body 
such  as  the  Congress.  But  it  would  at  the  same  time  ensure  that 
people  did  not  come  to  the  Congress  with  the  intention  of  staying 
there  forever  and  with  the  intention  to  make  a  permanent  career 
out  of  service  in  that  particular  place. 

I  am  aware  that  some  people  don't  think  that  "career  politician" 
is  a  bad  term.  I  acknowledge  the  benefits  of  experience;  but  I  think 
that  there  is  a  danger  when  people  come  to  a  legislative  body  with 
the  intent  of  staying  there  permanently — that  they  will  not  perform 
the  representative  function  in  the  way  that  they  should  perform  it. 
That  is  what  this  whole  issue  is  about. 

I  am  very  glad  to  be  here  today  and  to  have  such  a  distinguished 
panel  and  look  forward  to  their  comments. 

Mr.  Edwards.  We  do  thank  you,  Mr.  Canady. 

We  do  have  a  distinguished  panel.  We  will  get  to  them  in  a 
minute. 

We  are  also  honored  by  having  Mr.  McCollum  and  the  gentleman 
from  Florida,  Mr.  Inglis,  here.  They  are  not  members  of  the  sub- 
committee, but  I  am  sure  they  will  have  questions  of  the  panelists. 

I  think,  Mr.  Hyde,  we  have  time  to  introduce  the  distinguished 
panelists. 

Mr.  Hyde.  The  first  witness  will  be  Linda  Fowler,  professor  of 
political  science  at  the  Maxwell  School  of  Citizenship  and  Public 
Affairs  at  Syracuse  University.  Professor  Fowler  published  a  num- 
ber of  scholarly  articles  on  the  subject  of  term  limits. 

Our  second  witness  will  be  George  Will,  a  well-known  syndicated 
columnist  and  television  commentator.  He  has  written  frequently 
on  term  limits  in  his  columns,  and  in  1992  published  a  book  on  the 
subject  titled  "Restoration:  Term  Limits  and  the  Power  of  Delibera- 
tive Democracy." 

Next,  will  be  Cleta  Mitchell,  director  and  counsel  for  the  Term 
Limits  Legal  Institute  in  Washington,  DC.  Ms.  Mitchell's  organiza- 
tion has  participated  in  several  of  the  lawsuits  now  working  their 
way  through  the  courts  regarding  the  authority  of  States  to  limit 
the  terms  of  Members  of  Congress. 

Our  last  witness  is  James  A.  Thurber,  professor  of  government 
and  director  of  the  Center  of  Congressional  and  Presidential  Stud- 
ies at  American  University  School  of  Public  Affairs.  Professor  Thur- 
ber has  written  extensively  on  Congress  and  on  the  issue  of  term 
limits. 

We  do  welcome  each  of  our  distinguished  witnesses  and  look  for- 
ward to  their  testimony.  Your  full  written  statements  will  be  made 
part  of  the  subcommittee's  record  here  today. 

If  we  rush  and  vote,  we  will  be  back. 
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Mr.  Edwards.  Thank  you,  Mr.  Hyde.  We  have  about  5  minutes 
to  go  over  and  vote.  We  will  vote  and  immediately  come  back. 

[Recess.] 

Mr.  Edwards.  The  subcommittee  will  come  to  order.  I  believe  the 
procedure  we  will  follow  is  that  all  the  members  of  the  distin- 
guished panel  can  make  a  statement. 

We  hope  you  will  limit  your  statement  to  5,  6,  7  minutes  or 
something  like  that,  because  of  the  time  constraints.  That  will  give 
the  members  plenty  of  time  to  ask  questions. 

We  are  all  very  interested  in  your  testimony  and  in  your  re- 
sponses to  some  of  the  dialog  that  goes  on  here. 

I  believe  we  will  start  on  my  right,  your  left,  with  Ms.  Fowler. 

You  may  proceed. 

STATEMENT  OF  LINDA  L.  FOWLER,  PROFESSOR  OF  POLITICAL 
SCIENCE,  MAXWELL  SCHOOL  OF  CITIZENSHIP  AND  PUBLIC 
AFFAIRS,  SYRACUSE  UNTVERSITY 

Ms.  Fowler.  Thank  you,  Mr.  Chairman,  members  of  the  commit- 
tee. 

I  am  a  professor  of  political  science  at  Syracuse  University  and 
did  a  lot  of  my  research  on  motivations  that  induce  people  to  run 
for  public  office.  So  what  really  interests  me  about  term  limits  is 
the  potential  it  might  have  on  electoral  competition  and  the  deci- 
sions people  make  about  running  for  office. 

Certainly  in  thinking  about  this  whole  question  of  term  limits,  I 
was  reminded  of  a  story  Mo  Udall  used  to  tell  about  congressional 
reform  and  he  used  a  story  about  a  mule.  Basically  the  story  went 
like  this: 

A  minister  sold  a  mule  to  a  neighboring  farmer  and  before  hand- 
ing over  the  reins,  he  said  to  the  owner:  "Remember,  this  mule  has 
a  gentle  soul  and  should  be  treated  with  great  kindness." 

A  few  days  later,  the  minister  passed  the  farmer's  field  and  saw 
him  coaxing  the  mule  who  stubbornly  refused  to  move. 

"Reverend,"  called  out  the  frustrated  farmer,  "this  mule  won't 
work." 

"Let  me  show  you  how  to  get  him  going"  said  the  minister. 

Seizing  a  2  by  4,  the  minister  walked  up  to  the  mule  and  gave 
it  a  great  whack  between  the  eyes.  The  mule  shook  its  head  and 
then  began  to  pull  the  plow. 

The  amazed  farmer  started  to  protest:  "I  thought  you  said  to 
treat  him  gently,"  he  said. 

"That's  right,"  replied  the  minister,  "but  first  you  have  to  get  his 
attention." 

It  seems  to  me,  like  the  minister  with  the  mule,  advocates  of 
term  limits  have  gotten  the  attention  of  legislators  all  over  the 
country.  Not  only  have  they  struck  a  serious  blow  at  the  incentive 
structure  that  exists  in  most  State  legislatures,  they  have  shown 
considerable  muscle  in  mobilizing  the  public  against  legislative  ca- 
reerism. 

Indeed,  I  think  you  have  to  look  back  to  the  progressive  era,  a 
long  time  ago,  to  find  a  grassroots  movement  so  hostile  to  politics 
as  practiced  and  so  successful  in  pushing  an  agenda  of  procedural 
reform. 
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Instead  of  a  2  by  4,  I  believe  the  reformers  have  taken  an  ax  to 
their  unwilling  subjects.  Rather  than  motivate  or  coax  the  legisla- 
tive mule  into  moving  forward,  I  think  they  may  bring  it  to  its 
knees. 

It  seems  to  me  that  the  reformers  ignore  two  things:  The  first  is 
the  Nation's  dismal  experience  with  amateur  so-called  citizen  legis- 
latures of  the  past.  They  fail  to  appreciate  why  the  desire  for  elec- 
tion and  for  reelection  is  a  healthy — not  a  pathological — trait  in  a 
democracy. 

Thus,  they  overlook  the  solid  historical  and  empirical  and  politi- 
cal grounds  for  encouraging  political  ambition  among  legislators; 
and  I  believe  they  underestimate  the  cost  of  discouraging  it 
through  term  limits. 

Speaking  against  term  limits,  as  I  do  today,  does  not  mean  that 
I  support  the  status  quo.  Like  all  of  you,  I  read  the  polls,  I  read 
the  signs  that  the  public  is  extremely  disaffected  with  Congress 
and  I  worry  about  that. 

I  spent  20  years  of  my  life  working  on  the  Hill  or  studying  and 
teaching  about  it.  I  think  the  health  of  our  legislative  institutions 
is  a  fundamental  thing  that  we  have  to  worry  about  in  this  democ- 
racy. 

Nevertheless,  it  seems  to  me  that  it  is  hard  to  make  a  case  that 
careerism  is  really  the  source  of  the  problems  that  the  Congress 
has  both  internally  and  with  the  public;  and  I  am  convinced  that 
term  limits  are  not  an  effective  remedy  for  these  kinds  of  difficul- 
ties. 

Let  me  give  you  a  little  historical  perspective  first.  What  I  want 
to  do  is  show  how  the  high  turnover  in  legislatures  of  the  19th  cen- 
tury and  Congress  in  the  20th  century  in  the  States  produced 
something  very  different  from  the  picture  that  either  George  Will 
or  Cleta  Matthews  would  have  you  believe.  Thus — if  you  look  hon- 
estly rather  than  sentimentally — at  legislatures  in  those  periods, 
you  will  see  they  were  not  the  great  deliberative  bodies  they  have 
often  been  portrayed  to  be. 

The  second  part  of  my  argument  is  really  to  examine  the  healthy 
part  of  ambition  and  its  role  in  American  democracy. 

It  is  healthy  I  believe  in  part  because  we  have  such  a  weak  party 
system.  In  fact,  we  are  inordinately  dependent  on  political  ambition 
in  our  system  compared  to  virtually  any  other  democracy  I  can 
think  of.  Let's  take  the  historical  record  first. 

Certainly,  we  here  at  this  table  are  all  trying  to  cloak  ourselves 
in  the  Founding  Fathers.  But  it  seems  to  me  that  the  best  place 
to  look  and  see  what  the  Framers  intended  is  in  Federalist  53. 

Madison  was  seen  to  be  addressing  quite  specifically  the  question 
of  the  length  of  term;  and  you  see  Madison  and  Hamilton  saying 
very  specifically  that  the  complexity  and  size  of  the  new  Nation  de- 
manded people  that  they  called  masters  of  the  public  business. 
These  were  experienced,  seasoned  people  who  had  the  understand- 
ing to  guide  the  country  in  a  good  direction. 

In  fact,  they  went  so  far  as  to  say  that  whenever  you  have  a 
large  number  of  new  Members  in  the  legislature,  they  will  be  more 
likely  to  be  led  into  the  snares  that  unscrupulous  people  will  set 
for  them. 
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Hamilton  was  also  worried  about  incentives  for  talented  individ- 
uals to  enter  government  if  they  did  not  have  the  opportunity  of 
acquiring  real  influence  over  public  policy. 

We  can  look  at  a  few  giants  who  served  in  the  Congress  of  that 
time;  but  basically  if  you  look  at  the  Congress  of  Jefferson's  time, 
you  see  it  was  rife  with  factionalism,  parochialism,  and  procedural 
disorder. 

Let's  not  forget  the  citizen  legislatures  of  the  14th  Congress  re- 
fused to  raise  taxes  out  of  fear  of  angering  their  constituents.  While 
the  Secretary  of  State  was  on  horseback  looking  for  the  enemy,  the 
Members  decamped,  left  the  city  defenseless;  and  the  British 
promptly  burned  down  Washington,  DC.  Let's  not  sentimentalize 
citizen  legislatures. 

Later  Congresses  in  the  post-Civil  War  era,  where  turnover  aver- 
aged 64  percent,  were  plagued  with  sectionalism,  scandal,  and 
pork-barrel  politics  to  a  degree  that  makes  anything  you  see  in 
Washington  today  seem  positively  innocent. 

A  telling  statistic  of  that  time  regarding  congressional  priorities: 
73  percent  of  all  statutes  passed  between  1867  and  1901  were  pri- 
vate bills.  If  you  look  at  the  legacy  of  legislation  from  that  era,  one 
statute  has  to  do  with  minerals  and  mineral  rights.  What  you  see 
is  an  exceptional  generosity  to  various  powerful  and  organized  in- 
terests. 

Indeed,  when  observers  came  and  looked  at  our  legislatures  in 
that  period,  both  de  Tocqueville  in  the  1830's  and  Lord  Bryce  in  the 
1890's  commented  on  the  low  caliber  of  individuals  serving  in  the 
Nation's  legislatures.  Lord  Bryce  noted  the  problem  with  the  Amer- 
ican democracy  he  saw  was  not  in  the  constitutional  provisions  but 
in  the  consequence  of  "the  prominence  of  inferior  men  in  politics." 

I  cannot  imagine  a  foreign  visitor  coming  to  this  distinguished 
body  in  this  day  and  age  and  making  a  similar  judgment. 

Again,  when  you  look  at  State  legislatures,  what  you  see  is  very 
high  turnover.  Most  legislatures  a  generation  ago  in  States  were 
amateur,  part-time  bodies  with  low  salaries,  few  perks,  few  staff 
and  very  short  sessions.  Indeed,  in  the  1960's,  there  was  a  group 
that  organized  a  citizens'  conference  on  State  legislatures  that  put 
together  a  reform  agenda  to  try  to  improve  the  performance  of 
State  legislatures. 

They  used  as  their  model  a  highly  professionalized  Congress  of 
the  United  States.  Their  remedy  for  what  was  ailing  the  legislature 
were  the  very  thing  term  limits  advocates  attack  today:  high  sala- 
ries, professional  staff  support,  year-long  sessions,  and  so  forth.  In 
other  words,  people  who  were  reforming  State  legislatures  that  at 
that  time  and  era  showed  an  enormous  inability  to  deal  with  com- 
plexities of  modern  government,  turned  to  the  professionalism  and 
careerism  that  they  saw  in  Congress  as  the  remedy  for  the  prob- 
lems. 

In  other  words,  the  claims  advocates  make  that  when  legislators 
aren't  worried  about  reelection  they  will  not  be  so  parochial,  they 
will  make  tough  financial  decisions,  won't  traffic  with  special  inter- 
ests groups,  and  so  forth,  I  don't  think  a  historical  record  for  either 
the  Congress  or  State  legislatures  supports  that  view. 
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If  we  look  at  this  past  performance  honestly,  I  think  we  will  see 
the  high  turnover  and  short  average  tenure  among  legislators  of 
the  past  did  little  to  foster  the  public  welfare. 

The  other  thing  you  want  to  look  at  is  connection  of  political  am- 
bition and  how  term  limits  might  be  affected  by  the  fact  that  there 
is  no  desire  for  reelection.  The  idea  is  that  more  open  seats  will 
create  more  competition.  What  we  saw  in  the  1992  election  when 
there  were  an  unprecedented  number  of  retirements  was  that  we 
had  an  unprecedented  number  of  candidates  running.  The  problem 
is  that  it  may  be  an  incumbent  protection  act. 

I  fear  there  are  two  reasons  for  this:  One  is  that  incumbents  al- 
ways do  well  when  they  seek  reelection.  Throughout  the  19th  cen- 
tury the  high  turnover  that  came  in  Congress  was  the  result  of  vol- 
untary retirement,  not  defeat.  In  fact,  80  percent  of  incumbents 
won  reelection. 

Since  the  turn  of  the  century  in  my  home  State,  incumbents  won 
with  better  than  90  percent  of  the  vote.  That  was  long  before  the 
era  of  the  professionalized  politician. 

The  fact  of  the  matter  is  when  you  have  a  sure  thing,  an  open 
seat  coming  up  at  the  end  of  the  incumbent's  term,  enterprising 
politicians,  it  seems  to  me,  will  simply  wait  for  the  open  seat. 

More  importantly,  I  think,  challengers  will  face  the  same  finan- 
cial disadvantages  they  face  currently;  that  all  of  the  money  will 
get  focused  on  the  open  seats  because  that  is  where  the  action  is, 
and  challengers  such  as  they  are  now  will  find  nobody  is  very  inter- 
ested in  funding  their  campaigns. 

Lastly,  I  think  you  have  to  recognize  the  desire  for  reelection  is 
something  that  keeps  legislatures  accountable  to  the  public.  We  all 
know  the  American  public  is  not  very  interested  in  or  knowledge- 
able about  politicians.  Lawmakers  have  a  large  amount  of  leeway 
to  pursue  whatever  policy  goals  they  have  and  to  cast  votes  that 
people  never  know  about. 

What  keeps  them  honest,  in  my  view,  is  anticipation.  The  fact 
when  they  run  for  reelection  the  next  time  around  someone  may 
find  out  about  a  nonresponsive  vote  and  become  angry  and  exploit 
it  as  an  issue.  Given  the  lack  of  capacity  for  ordinary  voters  to  dis- 
cipline their  legislators  in  any  meaningful  way  when  you  take 
away  the  anticipated  constraint,  it  seems  to  me  you  take  away 
something  very,  very  powerful  indeed. 

When  I  look  at  the  American  Congress,  what  I  see  is  a  legisla- 
ture that  gives  unprecedented  access  to  its  citizens.  Members  nave 
more  contact,  they  spend  more  time,  they  have  closer  ties  than  we 
find  in  any  other  democracy. 

I  think  the  reason  for  this,  too,  is  because  Members  desire  to  win 
the  support  of  their  voters.  I  personally  would  not  want  to  live  in 
a  democracy  in  which  the  people  who  represented  me  didn't  care 
about  my  vote  and  didn't  care  whether  I  wanted  to  send  them  back 
to  Washington  or  not. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Thank  you,  Professor  Fowler. 

[The  prepared  statement  of  Ms.  Fowler  follows:] 
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Former  representative  Mo  Udall,  one  of  the  great  wits  of  the 
House,  once  used  a  story  about  a  mule  to  illustrate  the 
difficulties  of  reforming  Congress.   It  seems  that  a  minister 
sold  a  mule  to  a  neighboring  farmer  and  before  handing  over  the 
reins,  he  said  to  the  new  owner:   "This  mule  has  a  gentle  soul 
and  should  be  treated  with  kindness." 

A  few  days  later,  the  minister  passed  the  farmer's  field  and 
saw  him  coaxing  the  mule,  who  stubbornbly  refused  to  move. 

"Reverend,"  called  out  the  frustrated  farmer,  "this  mule 
won't  work." 

"Let  me  show  you  how  to  get  him  going,"  said  the  minister. 
Seizing  a  two-by-four,  the  minister  walked  up  to  the  mule  and 
gave  it  a  great  whack  between  the  eyes.  The  mule  shook  its  head 
and  then  began  to  pull  the  plow. 

The  amazed  farmer  started  to  protest:   "I  thought  you  said 
to  treat  him  gently,"  he  said. 

"That's  right,"  replied  the  minister,  "but  first  you  have  to 
get  his  attention."1 

Like  the  minister  with  the  mule,  advocates  of  term  limits 
have  gotten  the  attention  of  legislators  all  over  the  country. 
Not  only  have  they  aimed  a  serious  blow  at  the  incentive 
structure  in  many  state  legislatures,  they  have  shown 
considerable  muscle  in  mobilizing  the  public  against  legislative 
careerism.   indeed,  one  has  to  think  back  a  long  time  in  American 
politics — to  the  Progressive  Era — to  find  a  grass  roots  protest 
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movement  so  profoundly  hostile  to  the  practice  of  politics  and  so 
successful  in  pushing  an  agenda  of  procedural  reform. 

Yet  instead  of  a  two-by-four,  the  reformers  have  taken  an 
axe  to  their  unwilling  subjects.   Rather  than  motivate  the 
legislative  mule  into  moving  forward,  they  may  bring  it  to  its 
knees.   It  seems  to  me  that  the  reformers  ignore  the  nation's 
dismal  experience  with  amateur,  so-called  "citizen  legislatures" 
of  the  past,  and  they  fail  to  appreciate  why  the  desire  for 
election  and  for  reelection   is  a  healthy — not  pathological — trait 
in  a  democracy.  Thus,  they  overlook  the  solid  historical  and 
empirical  grounds  for  encouraging  political  ambition  among 
legislators  and  underestimate  the  costs  of  discouraging  it 
through  term  limits. 

Speaking  against  term  limits,  as  I  do  today,  does  not  mean 
that  I  support  the  status  quo.   I  regard  the  vitality  and 
legitimacy  of  the  nation's  legislatures  as  leading  indicators  of 
the  overall  health  of  our  governmental  system.  Consequently,  I 
am  profoundly  disturbed  by  the  popular  disgust  with  political 
institutions  generally,  and  with  Congress  particularly. 
Furthermore,  I  think  that  some  of  the  charges  reformers  lay  at 
the  feet  of  legislators  here  in  Washington  and  around  the  country 
have  merit:   there  is  too  little  competition   during  elections  and 
too  much  parochialism  and  interest  group  influence   during 
legislative  sessions. 
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I  simply  disagree  with  their  diagnosis  that  careerism  and 
long  tenure  cause  the  ills  of  the  American  polity.   But  even  if  I 
shared  the  views  of  term  limits  advocates  about  the  nature  of  the 
disease,  I  would  still  reject  i-heir  proposed  remedy  as 
ineffective.   I  intend  to  make  this  case,  first,  by  examining 
America's  past  experience  with  high  turnover  in  Congress  and  in 
state  legislatures,  and  second,  by  demonstrating  the  importance 
of  political  ambition  in  promoting  accountability  among  elected 
officials. 
Historical  Perspective 

Since  the  constitutional  convention,  the  proper  balance 
between  length  of  service  and  legislative  accountability  has  been 
a  subject  of  debate.  The  Anti-Federalists  argued  for  short  terms 
and  high  turnover  to  promote  responsiveness,  whereas  the 
Federalists  argued  that  longer  terms  and  lower  turnover  were 
necessary  for  the  development  of  legislative  expertise. 

In  the  view  of  Madison  and  Hamilton,  the  new  nation's  size 
and  complexity  required  "masters  of  the  public  business"  in 
Congress — members  whose  knowledge  and  experience  would  enable 
them  to  lead  the  fledgling  institution  in  a  responsible 
direction.'  They  also  saw  the  necessity  of  members  who  were 
committed  to  the  institution  and  sufficiently  seasoned  to 
exercise  independent  judgment.  As  they  cautioned  in  the 
Federalist  papers:  "The  greater  the  proportion  of  new  members, 
and  the  less  the  information  of  the  bulk  of  the  members,  the  more 
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apt  will  they  be  to  fall  into  the  snares  that  may  be  laid  for 
them."3  Hamilton  further  contended  that  talented  individuals 
would  shun  service  in  the  federal  government  unless  they  had 
opportunities  to  acquire  influence  over  public  policy.*   In  the 
end,  the  Federalist  position  prevailed  and  limits  on  the  length 
of  legislative  careers  through  rotation  or  term  limits  were  left 
out  of  the  Constitution. 

The  pattern  of  high  turnover  and  amateurism  in  the  U.  S. 
Congress  in  the  eighteenth  and  nineteenth  centuries  confirmed  the 
federalists'  wisdom  in  many  respects.   The  volatile  early 
Congresses  were  afflicted  by  factionalism,  parochialism  and 
procedural  disorder.'  The  members  fought  with  each — literally — 
and  with  the  President  and  were  more  concerned  with  serving  their 
local  areas  than  promoting  the  national  interest.   Let  us  not 
forget  that  the  citizen  lawmakers  in  the  Fourteenth  Congress 
refused  to  raise  taxes  to  fund  the  War  of  1812,  and  while  the 
Secretary  of  State  was  out  on  horseback  scouting  for  the  enemy, 
the  members  decamped  and  left  the  city  of  Washington  defenseless 
against  the  British,  who  promptly  burned  it. 

Later  Congresses,  in  which  turnover  averaged  60  percent, 
were  plagued  with  sectionalism,  scandal  and  porkbarrel  politics 
in  the  extreme.'  A  telling  statistic  regarding  congressional 
priorities  of  the  era  is  the  fact  that  73  percent  of  all  statutes 
passed  between  1867  and  1901  were  private  bills.'   One  has  only 
to  read  Mark  Twain's  scathing  account  of  the  Senate  in  the  Gilded 
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Age  or  review  the  list  of  subsidies  and  special  favors  extended 
to  railroads,  mining  companies,  bankers  and  other  powerful 
economic  interests,  to  conclude  that  the  short-timers  serving  in 
Washington  were  less  than  public-minded.   Moreover,  the  members 
of  the  19th  century  Congress,  notwithstanding  the  few  political 
giants  who  spent  time  in  the  House  or  Senate,  were  a  singularly 
undistinguished  group.   Indeed,  foreign  observers,  such  as 
Tocqueville  in  the  1830s  and  Bryce  in  the  1890s,  whose  shrewd 
assessments  of  American  politics  remain  relevant  today,  commented 
on  the  low  caliber  of  individuals  serving  in  the  nation's 
legislatures.  As  Lord  Bryce  noted,  the  major  deficiencies  of  the 
American  republic  were  not  the  result  of  constitutional 
provisions,  but  the  consequence  of  "the  prominence  of  inferior 
men  in  politics."' 

Against  this  historical  backdrop,  the  development  of 
careerism  in  the  twentieth  century  was  noted  approvingly  in  many 
quarters.   Not  only  did  it  bring  greater  expertise  and  more 
capable  leadership  to  the  Congress,  but  the  longer  time  horizon 
of  the  members  prompted  them  to  expand  their  institutional 
capabilities  in  dealing  with  the  demands  of  an  industrialized 
economy  and  world  affairs.'  Thus,  when  reformers  turned  their 
attention  in  the  1960s  to  the  problems  of  competence  and 
corruption  in  state  government,  they  adopted  the  highly 
professionalized,  career-oriented  Congress  as  their  model. 
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With  few  exceptions,  state  legislatures  a  generation  ago 
were  characterized  by  high  turnover,  low  salaries,  short  sessions 
and  minuscule  staffs.  As  a  result,  members  had  few  opportunities 
to  become  well-versed  in  the  issues  confronting  the  legislature 
and  had  little  incentive  to  challenge  the  tightly  knit 
oligarchies  that  controlled  the  policy  agenda.   In  a  widely 
circulated  report,  an  influential  group  calling  itself  the 
Citizens  Conference  on  State  Legislatures,  argued  for  more 
professionalized  legislatures  in  state  government."  In  order  to 
improve  legislative  performance,  they  contended,  it  was  necessary 
to  attract  better  quality  people,  and  this  could  only  be  done 
through  improving  incentives  for  legislative  service.   Their 
recommendations  for  increased  compensation,  professional  staff 
support,  year-long  sessions  and  opportunities  for  influence  were 
implemented  in  many  states,  with  the  result  that  turnover 
declined  dramatically  in  legislatures  across  the  nation. 
Ironically,  the  very  remedy  that  reformers  put  in  place  to  make 
state  legislatures  more  accountable  is  now  under  attack  by 
proponents  of  term  limits. 

Advocates  of  term  limits  believe  that  when  legislators  no 
longer  plan  on  lengthy  careers,  they  will  become  more  faithful 
guardians  of  the  public  interest.  Stripped  of  reelection 
worries ,  they  presumably  will  be  free  to  make  politically 
unpopular,  but  fiscally  responsible  decisions;  to  cease 
trafficking  with  special  interest  groups;  and  to  put  the  national 
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interest  ahead  of  local  constituency  concerns.   In  surveying  the 
historical  record  in  both  Congress  and  state  legislatures, 
however,  it  is  hard  to  find  support  for  such  notions.   Without 
the  constraint  of  pleasing  voters,  members  tended  to  pursue  their 
own  interests  by  exchanging  favors  with  powerful  economic  groups. 
Without  the  prospect  of  long  service,  they  had  few  incentives  to 
invest  the  time  or  the  political  capital  in  making  their 
institutions  effective  or  responsive.   In  sum,  if  we  look  at  the 
previous  performance  of  revolving-door  legislatures  honestly, 
rather  than  sentimentally,  the  high  turnover  and  short  average 
tenure  among  legislators  of  the  past  did  little  to  foster  the 
public  welfare. 
Ambition  and  Accountability 

Although  there  is  little  reason  to  expect  improved 
performance  from  legislatures  under  term  limits,  there  are  some 
grounds  for  anticipating  more  competitive  elections  at  the  state 
and  federal  level.   Competition  for  House  seats  and  most  state 
assembly  and  senate  seats  is  largely  confined  to  races  in  which 
the  incumbent  has  either  retired  or  committed  a  felony.11   Since 
few  reformers  advocate  greater  criminal  activity  on  the  part  of 
legislators  as  a  means  of  getting  rid  of  them,  it  follows  that 
the  way  to  greater  competition  is  through  the  creation  of  more 
open  seats. 

Yet  tampering  with  the  desire  for  reelection  is  dangerous  in 
the  American  democracy  because  of  our  weak  party  system.   In  the 
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U.  S.,  we  provide  few  institutional  supports  either  for 
individual  candidates  or  for  voters.   In  effect,  we  require 
candidates  to  construct  their  own  campaign  organizations,  and  we 
ask  vct:ers  to  make  personal  judgments  about  the  individual 
accomplishments  and  records  of  the  competitors.   Political 
ambition  is  the  fuel  that  enables  this  highly  personalized  and 
fragmented  electoral  system  to  function  at  all:   it  motivates  men 
and  women  to  make  the  huge  investment  of  time  and  money  in 
running  for  public  office,  and  it  prompts  incumbents  to 
anticipate  their  constituents'  wishes. 

Let  us  deal  with  the  candidate-side  of  the  equation  first. 
It  is  undeniable  that  more  open  seats  will  prompt  more  people  to 
run  for  office.   In  1992,  for  example,  the  unusually  high  number 
of  retirements  produced  a  record  number  of  candidates  for  the 
House.   But  this  does  not  necessarily  mean  that  more  candidates 
will  be  willing  to  run  against  incumbents:   indeed,  it  is  quite 
likely  that  potentially  strong  challengers  will  not  risk  a 
possible  loss  against  an  incumbent  when  they  can  wait  for  his  or 
her  retirement.  There  are  several  reasons  why  the  term  limits 
proposal  might  become  an  incumbent  protection  act. 

First,  incumbents  are  formidable  foes  whatever  the  rules  of 
the  electoral  game  because  they  have  campaign  experience,  name 
recognition  and  valuable  contacts  among  potential  contributors. 
The  high  turnover  of  the  19th  century,  for  example,  resulted  from 
high  levels  of  retirement  rather  than  electoral  defeat,  and 
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incumbents  who  sought  reelection  typically  won  about  80  percent 
of  the  time.   Incumbent  reelection  rates  in  my  home  state  of  New 
York  have  been  close  to  90  percent  since  the  turn  of  the  century. 
Any  challenger  who  considers  a  race  against  an  incumbent, 
therefore,  has  to  weigh  these  unfavorable  odds,  and  since  a 
candidate  who  acquires  the  reputation  of  a  loser  is  at  a  serious 
disadvantage  in  a  subsequent  race,  any  prudent  politician  might 
decide  to  wait  until  the  incumbent's  retirement  levels  the 
playing  field. 

Second,  challengers  probably  will  have  as  much  difficulty 
raising  money  under  a  system  of  term  limits  as  they  do  presently. 
Parties  and  PACs  are  likely  to  be  distracted  from  challengers  by 
the  greater  competitiveness  of  open  seat  races,  and  potential 
contributors  seem  unlikely  to  change  their  current  habit  of 
funding  winners.   Having  invested  in  a  successful  candidate, 
moreover,  donors  and  activists  will  be  anxious  to  recoup  their 
investment  over  the  allotted  terms;   they  may  not  look  kindly  on 
a  challenger  who  attempts  to  disrupt  the  status  quo.   In  sum, 
given  the  continuing  disincentives  posed  by  incumbency  and 
fundraising  difficulties,  it  is  hard  for  me  to  see  where  highly 
motivated  and  competitive  challengers  will  come  from  under  the 
new  system. 

Political  ambition  guides  the  behavior  of  incumbents  as  well 
as  challengers.  One  does  not  have  to  be  a  political  scientist  to 
recognize  that  no  more  than  half  the  electorate  can  recall  the 
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name  of  its  representative,  remember  how  a  legislator  voted  on  an 
important  bill,  or  correctly  identify  the  party  controlling 
Congress.   On  most  roll  calls,  therefore,  legislators  have 
considerable  leeway  in  they  way  they  vote.  What  keeps  them 
accountable,  however,  is  their  anticipation  of  voters'  potential 
reaction.      Because  career-minded  legislators  want  to  be 
reelected,  they  worry  about  issues  that  might  turn  into  political 
liabilities,  and  so  they  vote  as  if   constituents  might  punish 
them  at  the  polls,  even  though  the  likelihood  of  reprisal  is 
extremely  low. 

The  fact  that  citizen  control  is  exercised  indirectly, 
however,  suggests  that  incumbents  who  are  indifferent  about 
serving  another  term  or  who  are  compelled  to  retire  will  lose 
whatever  constraints  currently  govern  their  behavior.   I  should 
point  out  that  despite  numerous  analyses  by  some  very 
sophisticated  econometricians,  there  is  no  conclusive  evidence 
that  retirement  leads  to  neglect  of  constituency  interests,  aside 
from  increased  absenteeism.  Nor  is  there  better  evidence  for  the 
term  limits  advocates'  contention  that  lawmakers  vote  against 
their  constituencies  the  longer  they  are  in  office.  Some 
scholars  have  found  evidence  of  what  they  call  "last  period" 
effects,  while  others  have  found  no  influence  for  retirement. 
Some  have  uncovered  statistical  effects  from  tenure-related 
variables,  while  others  have  obtained  the  opposite  results. 
Parenthetically,  the  problems  of  measurement  error  and  model 
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specification  are  so  severe  in  this  literature  that  it  is 
doubtful  scholars  can  say  anything  definitive  either  way.11 

Thus,  we  come  down  to  the  commonsense  proposition  that 
lawmakers  who  want  to  be  reelected  will  be  more  inclined  to  pay 
attention  to  what  the  public  thinks.   Citizens  of  Scottsville, 
NY,  a  village  near  Rochester,  learned  this  lesson  the  hard  way 
over  the  past  year.  Voters  elected  a  slate  of  town  supervisors 
who  campaigned  on  a  platform  that  they  would  not  seek  reelection 
and  would  use  their  single  term  to  cut  taxes  by  eliminating 
unnecessary  spending.   Their  first  act  upon  assuming  office  was 
elimination  of  the  village  police  department.   The  outraged 
citizens  attempted  petitions,  lawsuits,  and  intervention  by  the 
state  legislature,  all  of  which  failed.   Since  New  York  has  no 
provision  for  recalling  public  officials,  they  were  finally 
obliged  to  accept  the  outcome — and  the  bitter  knowledge  that 
restoring  the  police  under  the  next  board  was  going  to  cost  more 
than  the  savings  from  eliminating  it.   My  mother  and  father, 
residents  of  the  village,  were  firm  believers  in  term  limits 
until  frustration  with  public  officials,  who  did  not  care  about 
their  views  and  did  not  value  their  votes,  caused  them  to  change 
their  minds. 

The  desire  for  reelection  does  more  than  constrain 
lawmakers'  policy  choices,  however;   it  also  induces  them  to  pay 
attention  to  their  constituents.  Career-oriented  legislators  not 
only  spend  a  great  deal  of  time  trying  to  find  out  their 
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constituents'  views,  but  make  a  large  investment  in  explaining 
their  positions,  as  well.   The  level  of  communication  and  access 
American  citizens  enjoy  with  respect  to  elected  representatives, 
consequently,  Ls  extraordinary  when  compared  to  other 
democracies.   One  might  take  a  Burkean  view  of  this  brand  of 
representation  and  argue  that  lawmakers  should  exercise  their 
best  judgement  on  public  issues  without  deliberating  with  their 
constituents.   But  American  voters  have  come  to  expect  personal 
accountability  from  their  legislators,  and  reelection-minded 
incumbents  have  powerful  incentives  to  meet  these  expectations. 
Whether  or  not  the  short-timers,  who  would  populate  legislatures 
under  term  limits  would  feel  the  same  obligation,  is  a 
questionable  proposition. 

Thomas  Jefferson  once  observed  that:  "whenever  a  man  has 
cast  a  longing  eye  on  offices,  a  rottenness  begins  in  his 
conduct."  Yet  Jefferson  was  also  a  realist  about  human  nature, 
and  he  understood  that  democratic  government  would  not  survive  if 
it  required  pure  motives  from  its  citizens  and  elected  officials. 
The  entire  structure  of  the  federal  government  is  founded  on  the 
principle  that  "ambition  will  counteract"  ambition  in  order  to 
prevent  any  one  faction  or  governmental  branch  from  dominating 
the  others.   If  we  are  true  to  our  political  heritage,  then,  we 
must  recognize  that  too  little  ambition  in  our  politics  is  as 
dangerous  as  too  much.   Imposing  term  limits  undermines  the 
beneficial  aspects  of  ambition  without  providing  suitable 
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incentives  for  accountable  representation  in  its  place.   In  my 
view,  neither  the  historical  record  nor  the  realities  of 
contemporary  electoral  politics  justify  such  a  radical  change. 
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Mr.  Edwards.  We  will  hear  now  from  George  Will. 
I  might  add,  Mr.  Will,  I  always  enjoy  the  "Brinkley  Show"  on 
Sunday  morning,  and  your  encounters  with  your  colleagues. 
You  may  proceed. 

STATEMENT  OF  GEORGE  F.  WILL,  SYNDICATED  COLUMNIST 

Mr.  Will.  I  want  to  thank  the  Members,  Mr.  Inglis  and  Mr. 
McCollum  and  the  committee  for  the  courtesy  of  inviting  me  here 
to  dispense  views  that  I  know  are  anathema  to  most  people  who 
work  up  here.  I  want  to  thank  you  for  this  courtesy  on  behalf  of 
the  more  than  70  percent  of  American  people  who,  polls  indicate, 
support  term  limits. 

On  behalf  of  those  whose  support  was  indicated  in  1992  when, 
in  the  14  States  where  it  was  impossible  to  prevent  people  from 
voting  on  term  limits,  all  14  States  voted  for  term  limits.  In  13  of 
those  14  States  term  limits  got  more  votes  than  were  cast  for  the 
winner  of  the  presidential  election,  Mr.  Clinton. 

In  those  14  States,  more  votes  were  cast  for  term  limits  than 
were  cast  for  Ross  Perot  in  50  States. 

In  New  York  and  Los  Angeles,  the  two  largest  cities  which  have 
recently  enacted  term  limits  for  their  local  offices,  white  voters 
voted  for  term  limits,  minority  voters  voted  even  more  strongly  for 
term  limits.  This  suggests  they  also  understand  the  unclogging  ef- 
fect this  would  have  in  increasing  the  number  of  minorities  and 
women  in  public  office.  So  there  is  a  large  constituency  out  there 
that  does  appreciate  the  interest  being  shown  in  this  body  for  term 
limits. 

I  want  to  reciprocate  the  courtesy  of  the  committee  by  casting 
the  argument  in  a  light  that  is  often  not  shown  about  it.  I  want 
to  stress  I  favor  term  limits  not  because  of  an  anticipation  of  any 
particular  policy  outcomes.  I  do  not  know  and  I  do  not  care  what 
the  policy  outcomes  would  be. 

It  is  arguable  indeed  that  term  limits,  by  restoring  trust  and  con- 
fidence in  an  institution  badly  in  need  of  that,  would  make  for 
more  energetic,  more  taxing,  if  you  will,  government.  I  don't  care. 
I  do  think  parenthetically,  I  might  say,  that  I  think  term  limits  are 
a  prerequisite  for  that  kind  of  government  because  until  there  is 
a  restoration  of  trust  in  government,  there  will  be  a  withdrawal  of 
support  for  more  energetic  government  measures. 

Second,  I  do  not  favor  term  limits  because  of  the  anticipation  of 
any  particular  partisan  outcome.  I  do  not  know  and  do  not  care 
what  the  partisan  consequences  might  be.  I  strongly  suspect  term 
limits  would  probably  help  the  more  liberal  of  our  political  parties 
because  they  tend  to  get  somehow  more  energetic,  zestful  can- 
didates, partly  because  liberals  like  government — that  is  why  they 
are  liberals — and  conservatives  would  rather  work  for  Microsoft-— 
that  is  why  they  are  conservatives. 

Most  importantly,  I  want  to  stress  I  do  not  favor  term  limits  be- 
cause of  hostility  to  Congress.  Here  I  must  make  an  autobiograph- 
ical statement:  I  came  to  Washington  25  years  ago  to  work  on  the 
Senate  staff,  which  I  did  for  3  happy  and  instructive  years,  during 
which  I  acquired  a  lasting  reverence  for  the  Congress  of  the  United 
States. 
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The  institution  that  sits  where  the  four  quadrants  of  the  Federal 
City  join,  the  institution  that  is  indeed  article  1  of  the  Constitution, 
the  institution  that  through  the  tapestry  of  American  history  has 
been  the  first  branch  of  government,  should  be  again. 

I  support  term  limits  because  I  believe  they  will  contribute  to — 
in  Hamilton's  language — the  aptitude  and  tendency  of  the  Govern- 
ment to  govern  well.  I  support  term  limits  because  I  believe  they 
will  produce  in  Congress  a  more  dominating,  effective  first  branch 
of  government,  a  more  deliberative  body,  a  less  risk-averse  body  in 
an  era  when  risky  choices  must  be  made;  and  most  of  all  because 
I  believe  a  revitalized  Congress  will  cut  the  Presidency  down  to  its 
proper  constitutional  size  and  put  the  courts  back  into  the  margin 
of  American  life  where  they  belong. 

The  problem  I  stress  is  not  to  make  Congress  closer  to  the  people 
or  to  make  it  more  responsive.  It  is,  if  anything,  too  close  and 
oversubmissive  at  the  moment.  Rather,  it  is  to  open  up  what  Pro- 
fessor Mansfield  of  Harvard  calls  a  constitutional  distance  between 
the  people  and  their  representatives  so  the  representatives  may  in- 
deed deliberate,  thinking — as  the  slogan  goes — not  of  the  next  elec- 
tion but  of  the  next  generation. 

Term  limits  are  I  believe  a  profoundly  Madisonian  measure. 
They  are  not  Utopian.  No  supporter  of  term  limits  believes  we  are 
going  to  make  something  straight  from  the  crooked  timber  of  hu- 
manity by  amending  the  Constitution.  Rather,  term  limits  are 
Madisonian  in  the  sense  that  they  say  we  take  interestedness  less 
seriously  and  remove  one  motive  for  entering  public  life  and  the 
same  motive  for  behaving  in  public  life,  which  is  the  simple  cal- 
culation of  career  enhancement  and  longevity. 

This  is  an  accommodation,  first  of  all,  to  human  nature;  but 
human  nature  as  it  now  interacts  with  the  modern  state  of  a  sort 
our  Founders  never  anticipated  and  indeed  thought  they  had  pre- 
vented. The  Founding  Fathers  were  right  in  their  context  to  reject 
the  term  limits  that  had  been  in  the  Articles  of  Confederation. 
They  were  right  because  term  limits  are  indeed  an  excision  from 
the  sphere  of  free  choice  and  should  not  be  made  unless  there  is 
a  compelling  necessity. 

The  compelling  necessity  has,  I  believe,  arrived  by  the  overthrow 
in  our  practice  of  the  doctrine  of  a  government  of  limited  delegated 
and  enumerated  powers.  It  has  been  overthrown  by  the  fact  that 
a  political  class  dispensing  $1.5  trillion  a  year,  exercising  myriad 
subsidizing  and  regulating  activities,  has  had  its  hand  in  the  Gov- 
ernment, an  extraordinary  instrument  of  career  enhancement.  It 
does,  therefore,  seriously  impede  competitiveness  in  the  electorate 
process. 

Some  people  say  campaign  finance  reform  is  the  solution  to  this. 
Even  if  the  incumbents  would  not  write  the  rules  designed  to  level 
the  playing  field,  even  if  that  were  the  case,  I  doubt  the  effective- 
ness of  campaign  finance  reform  because  I  believe  all  restrictions 
on  campaign  spending  and  giving  amounts  to  government  rationing 
of  permissible  political  expression  and  violates  the  first  amend- 
ment, in  spirit,  if  not  in  fact — a  judgment  I  trust  the  Supreme 
Court  will  upon  reflection  come  to. 

Most  of  all,  I  wish  to  stress  my  support  for  term  limits  arises  not 
just  from  considerations  of  competitiveness  in  the  elective  process. 


210 

Rather  it  rises  from  the  fact  I  want  to  change  the  kind  of  people 
who  come  to  Congress  and  the  reasons  they  come  here  for  and  the 
incentives  they  respond  to  while  here. 

It  will  be  said  that  term  limits  are  antidemocratic.  They  are  no 
more  so  than  the  Constitution  itself.  Certainly,  no  more  so  than  the 
Bill  of  Rights.  Beginning  with  the  first  five  words  of  the  first 
amendment,  which  say,  "Congress  shall  make  no  law..."  we  have 
structured  in  our  Constitution  restraints  on  the  full  sweep  of  popu- 
lar sovereignty.  We  have  done  so  to  improve — in  Hamilton's  lan- 
guage— the  aptitude  and  tendency  of  the  Government. 

It  is  said  sometimes  that  if  indeed  we  have  a  want  of  experi- 
ence— seasoned  professionals  I  believe  was  the  term  of  art — we 
shall  have  rookies,  amateurs;  and  the  amateurs  shall  be  run  rough- 
shod over  by  the  lobbyists  and  others  in  Washington. 

This  was  a  persuasive  argument  to  me,  Mr.  Chairman,  until  I 
watched  in  your  home  State  the  argument  over  proposition  140  im- 
posing term  limits  on  the  California  State  Legislature,  where  those 
who  came  out  of  the  woodwork  most  ferociously  against  term  limits 
were  the  lawyers  and  lobbyists  most  committed  to  dealing  with 
business  in  Sacramento. 

Who  in  the  city  of  Washington  is  most  opposed  to  term  limits, 
other  than  the  people  in  Congress?  They  are,  I  believe,  the  mem- 
bers of  what  is  sometimes  unflatteringly  called  the  parasite  class 
in  Washington,  the  lobbyists  and  lawyers  who  are  in  the  rent-seek- 
ing, transfer-seeking  business,  who  have  established  comfortable, 
settled,  stable  relationships  with  incumbents  and  don't  want  that 
disrupted. 

I  think  it  can  also  be  said  we  don't  need  term  limits  because  in 
recent  years  there  has  been  an  increase  not,  I  stress,  in  the  num- 
ber of  incumbents  defeated  in  competitive  elections  in  the  fall,  but 
certainly  an  increase  in  the  turnover  in  Congress.  That  is  true.  We 
can  have  what  the  Founders  called  the  rotation  in  office  by  revul- 
sion, which  is  what  we  have  today;  but  that  is  a  very  high  price 
to  pay. 

We  can  have,  I  suppose,  a  constant  turnover  in  office  if  we  have 
a  constant  pattern  of  misgovernance,  enough  House  Bank  and  Post 
Office  scandals,  enough  conspicuous  Members  in  trouble,  enough 
examples  of  racial  gerrymandering  and  other  matters  that  make 
people  insecure — that  will  bring  about  a  kind  of  term  limits.  But, 
as  I  say,  that  is  too  high  a  price  to  pay. 

If  I  may  say  parenthetically  in  response  to  some  of  the  remarks 
of  my  friend  from  the  Sixth  District  of  Illinois,  who  noted  that  some 
Members  of  Congress  who  favor  term  limits  have  overstayed  their 
limits,  I  don't  know  why  that  is  so. 

I  do  think  there  is  an  analogy.  The  current  President  says  he  is 
opposed  to  soft  money  in  politics.  He  has  raised  $41  million  of  soft 
money  in  politics  and  says  he  is  still  opposed.  He  is  also  opposed 
to  unilateral  disarmament  in  politics.  So  I  think  that  is  one  of 
these  examples. 

My  friend  from  Illinois  says  that  we  do  not  have  term  limits  for 
surgeons.  I  pray  my  friend  never  needs  a  surgeon  in  dire  straits, 
but  I  guarantee  he  will  not  elect  him  if  he  does.  We  have  different 
standards  and  procedures  for  elected  officials  and  scientists  and 
surgeons  and  all  the  rest. 
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I  noted  in  passing,  Henry  Clay  became  Speaker  of  this  body  the 
first  day  I  believe  he  was  in  Washington.  Maybe  government  is 
now  so  much  more  complicated  that  it  requires,  as  Mr.  Hyde  says, 
8  years  to  learn  the  job  in  which  case  that  is  a  good  reason  for  re- 
thinking what  we  are  having  the  Government  do  that  makes  it  so 
complicated.  But  he  also  did  say,  referring  to  the  great  triumvirate 
of  Clay,  Calhoun,  and  Webster,  that  term  limits  would  have  made 
their  careers  impossible.  Not  true,  sir. 

Under  the  normal  term  limits  proposal  of  six  terms  in  the  House, 
two  in  the  Senate,  12  years  apiece,  which  even  under  Mr.  Hyde's 
surmise  would  give  them  4  years  after  their  8  learning  years,  Clay 
and  Calhoun's  careers  could  have  been  just  as  they  were  and  Web- 
ster's could  have  come  within  2  years  of  being  just  as  it  was. 

As  a  columnist,  I  am,  of  course,  an  interested  party;  but  I  would 
point  out  the  difference  between  the  public  and  private  sector  that 
you  left  20  years  ago.  Let  me  refresh  you  on  the  one  difference. 

I  do  not,  and  other  people  in  the  private  sector  do  not,  wield  the 
power  of  government  backed  by  the  police  power  of  the  State.  I  do 
not  dispense  $1.5  trillion  backed  again  by  the  police  power  of  the 
State. 

When  I  do,  I  should  be  term  limited. 

And  anyone  who  wields  power  backed  by  the  police  power  of  the 
State  should  be,  I  believe,  term  limited. 

Now  let  me  conclude  by  saying,  I  am  not  what  can  be  called  a 
scorched  earth  conservative.  I  am  not  determined  to  discredit  gov- 
ernment. Were  I,  I  would  be  opposed  to  term  limits  because  the 
system  as  it  is  working  today  is  doing  the  work  of  a  scorched  earth 
conservative. 

I  believe  no  one  who  loves  their  country  can  hate  their  Govern- 
ment, least  of  all  the  Congress,  which  is  the  collective  expression 
of  the  American  people. 

We  see  today  the  word  cynicism  on  many  lips.  Some  people  de- 
plore cynicism  while  deepening  it.  I  believe  cynicism  is  deepened 
when,  in  the  face  of  70-plus  percent  approval  of  term  limits,  this 
body  is  reluctant  even  to  send  to  the  States  a  constitutional  amend- 
ment for  debate  and  decision. 

Out  of  frustration  over  this  situation,  there  is  a  desire  to  have 
a  nonbinding  national  referendum  on  this  subject.  I  think  that  is 
deplorable.  I  think  it  is  wrong  to  inject  plebiscitarial  elements  into 
our  Constitution. 

I  believe  the  fundamental  principle  of  government  is  representa- 
tion. The  fundamental  principle  of  representation  is  that  the  people 
do  not  decide  issues,  they  decide  who  should  decide.  If  indeed 
through  a  kind  of  constant  and  almost  meretricious  stonewalling 
the  people  are  prevented  a  right  to  vote,  you  will  see  an  increasing 
recourse  to  plebiscitary  remedies. 

I  would  close  by  simply  reading  some  words  from  a  former  Mem- 
ber of  this  body,  Bill  Gradison,  whom  I  know  is  known  to  and  liked 
by  people  here.  He  said  the  following: 

"We  have  to  decide  if  we  really  trust  the  people.  If  we  do,  the 
Congress  will  eventually  submit  a  constitutional  amendment  for 
congressional  term  limitations  to  the  States  with  or  without  rec- 
ommendation and  then  abide  by  the  results.  To  continue  the 
present  situation  could  well  lead  to  the  Congress  being  one  of  the 
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diminished  number  of  legislative  bodies  in  the  country  without 
term  limits  and  yet  afraid  to  let  the  people  decide  if  they  want  lim- 
its for  the  Congress. 

"In  my  view,"  said  Mr.  Gradison,  "this  would  only  intensify  the 
feeling  that  the  Congress  is  out  of  touch;  but  worse  still,  it  further 
undermines  the  sense  of  legitimacy  of  our  actions  without  which 
representative  government  could  be  viewed  as  a  mere  slogan  used 
by  those  whose  overriding  concern  is  maintaining  power,  not  serv- 
ing the  public." 

Mr.  Chairman,  my  friend  from  Illinois  used  the  name  Barry 
Goldwater,  a  man  for  whom  I  cast  my  first  vote  for  President. 
When  in  the  late  1940's,  Barry  Goldwater  was  inveigled  into  run- 
ning for  his  first  office  in  Phoenix,  he  wrote  a  letter  to  his  brother. 
He  said  of  politics,  "Well,  it  ain't  for  life  and  it  might  be  fun." 

It  was  fun  and  it  wasn't  for  life,  and  it  shouldn't  be  for  life. 

Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Will  follows:] 
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George  F.  Will 

on 

Term  Limits 

(This  is  a  speech  before  the  Cato  Institute  on  December  1,  1993) 

The  Baltimore  Orioles,  a  few  years  ago,  were  managed  by  a 
Napoleonic  figure  named  Earl  Weaver,  who  was  the  scourge  of 
American  League  umpires.  One  of  Weaver's  favorite  techniques  was  to 
run  out  of  the  dug-out,  shove  his  chin  into  the  chest  of  a  much 
larger  umpire  and  shout  at  the  top  of  his  lungs  "Are  you  going  to 
get  any  better  or  is  this  it?"  The  American  people  looking  at 
government  in  Washington  have  decided  that  it  isn't  getting  any 
better,  that  this  is  i£  and  that  this  won't  do.  They  are  thinking 
of  Washington  and  the  politics  conducted  here  the  way  people  used 
to  think  of  the  Washington  Senators,  when  they  were  owned  by  Clark 
Griffith,  who  said  one  day,  "Fans  like  home  runs  and  we  have 
assembled  a  pitching  staff  to  please  our  fans."  Term  limits  have 
come  to  remedy  what  ails  government. 

I  am  not  going  to  discuss  the  politics  or  the  law  of  term 
limits.  Let  me  imbue  the  issue  with  a  larger  and  more  resonating 
philosophic  argument.  To  the  extent  that  America's  intellectual 
pedigree  goes  back  to  John  Locke,  Americans  have  been,  at  best, 
ambivalent  about  government.  It  was  Locke  who  described  government 
as  a  nuisance  necessary  to  cope  with  inconveniences, 
inconveniences,  being  the  operative  term.   Locke  said  that  man  is 
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mildly  individualistic,  mildly  social,  and  altogether  a  mild 
creature;  government,  therefore,  has  a  mild  task  and  is  not  perhaps 
as  important  as  other  philosophers  have  said.  It  is  my  attempt, 
and  here  I  depart,  I  know,  from  many  proponents  of  term  limits,  to 
advocate  term  limits  to  restore  the  good  name  of  government  and 
particularly  to  restore  the  good  name  and  supremacy  of  Congress 
within  our  constitutional  system. 

I  take  the  text  for  my  sermon  from  Alexander  Hamilton, 
Federalist  68:  "The  true  test  of  a  good  government  is  its  aptitude 
and  tendency."1  The  importance  of  constitutional  questions  and 
answers  is  that  proper  deliberation  defines  the  tendency  of  the 
government . 

How  did  I  change  my  mind  on  this  subject?  It  was,  if  this  is 
not  an  oxymoron,  a  slow  epiphany.  It  began  one  day  when  I  was  in 
front  of  an  audience  and  someone  said,  "What  do  you  think  of  term 
limits?"  I  said,  in  the  usual  Washington  way,  that  I  was  opposed  to 
them  because  if  we  did  not  have  seasoned  professionals,  we  would 
not  have  the  good  government  that  we've  got.  At  which  point  I 
began  to  rethink.  And  since  then  I  have  come  to  ask  questions 
about  careerism  in  the  context  of  a  government  that  has  shed  all 
the  restraints  once  implicit  in  the  doctrine  of  enumerated  powers. 


l.  Alexander  Hamilton,  The  Federalist.  No. 68,  Jacob  E.  Cooke, 
ed.  (Middletown,  Conn. :Wesleyan  University  Press,  1961) 
p.  461. 
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The  Founding  Fathers  were  cognizant  of  the  idea  of  term 
limits;  term  limits  existed  in  the  Articles  of  Confederation.  The 
Founding  Fathers,  to  the  extent  that  they  even  considered  the 
issue,  did  consider  it  necessary  to  consider  it,  but  then  rejected 
term  limits.  And  the  Founding  Fathers  were,  in  my  judgment,  right 
so  to  do  because  term  limits  are,  in  fact,  an  excision  from  freedom 
from  choice  and  all  such  excisions  ought  to  be  justified.  What 
justifies  them  now  is  the  nature  of  the  modern  state. 

It  is  not  my  purpose  in  advocating  term  limits  to  make 
Congress  more  responsive  to  the  people;  Congress  is  painfully  and 
excessively  responsive  to  the  people.  Congress  is  a  hair-trigger 
seismograph  trembling  to  every  organized  appetite  in  the  country. 
My  aim  with  term  limits  is  not  to  make  Congress  closer  to  the 
people,  but  to  establish  a  constitutional  distance  for  a  more 
deliberative  process,  all  of  which  would  restore  to  Congress  its 
proper  stature.  A  deliberative  Congress  would  cut  the  presidency 
down  to  size  from  its  current  swollen  nature.  This  notable  growth 
of  the  executive  is  an  accident  of  the  post-World  War  II 
coincidence  of  television  and  the  Cold  War.  Term  limits  would  make 
Congress  bolder,  more  independent,  and  less  risk-averse.  Then 
Congress  would  take  on  more  of  the  issues  that  it  has  been  only  too 
happy  to  cede  to  the  judicial  branch.  Therefore,  one  consequence, 
I  think,  of  term  limits  would  be  to  push  the  courts  back  to  the 
margin  of  American  civic  life  where  they  belong. 
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I  write  as  a  conservative.  Many  conservatives  are  in 
favor  of  term  limits  which  is,  in  a  sense,  paradoxical  because 
there  are  four  reasons  why  conservatives  should  be  rather 
skeptical.  (The  scorched-earth  conservative,  whose  aim  in  life  is 
to  discredit  government  is  an  exceptional  case.  He  ought  to  be 
against  term  limits  because  a  government  operating  without  term 
limits  is  doing  a  most  expeditious  job  of  discrediting  itself  as  we 
speak. ) 

The  four  reasons  why  conservatives  might  well  be 
suspicious  of  term  limits  are,  first:  All  improvements  are  for  the 
worst;  that  is  why  one  is  a  conservative.  Second:  Most  reforms, 
particularly  those  reaching  regime-level  questions  as  term  limits, 
do  have  not  only  unintended  consequences,  but  consequences  larger 
and  more  complicated  than  those  that  were  intended.  Third:  One 
obvious,  and  certain  consequence  of  term  limits  is  that  term  limits 
will  end  some  great  careers.  Not  all  long  careers  are  great  but 
all  great  careers  are  long.  And  this  is  one  clear  cost  which  must 
be  acknowledged  up  front.  These  careers  would  be  a  casualty.  And, 
fourth:  Conservatives  must  face  the  daunting  fact  that  the 
Founding  Fathers  did  not  choose  to  include  term  limits  in  the 
Constitution. 

If  we  could  ask  the  Founding  Fathers  if  they  were 
concerned  about  term  limits  and  political  careerism,  they  might 
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return  your  inquiry  with  a  blank  stare.  The  idea  that  anyone  would 
want  to  live  in  the  kind  of  cities  that  were  going  to  hold  American 
government — New  York  or  Philadelphia  or,  soon  after,  Washington — 
would  have  struck  them  as  bizarre.  (Almost  a  century  later, 
Washington  had  not  improved.  As  you  know,  at  the  time  of  Lincoln, 
the  capital  had  pigs  rooting  in  the  mud  of  Pennsylvania  Avenue.  It 
was  not  a  pleasant  place.)2  Indeed,  it  could  be  argued  that  as  an 
alternative  to  term  limits,  banning  air  conditioning  would  have 
much  the  same  effect  in  Washington,  I  think,  by  ending  the 
attractiveness  and  allure  of  a  long  career  in  Congress. 

But  in  the  Jeffersonian  era  those  who  wanted  a  long  life 
in  politics  practiced  a  kind  of  musical  chairs,  serving  perhaps  in 
Congress  and  then  going  back  to,  say,  the  governorship  or  even  the 
state  legislature  of  Virginia,  which  to  Virginians  then  and  I  think 
today  now  does  not  seem  like  a  step  down. 

What  began  to  change  America  was  the  Civil  War  which  produced 
the  interventionist  state  and  all  the  attributes  of  a  modern, 
industrial,  united  capitalist  economy.  It  was  after  the  Civil  War 
that  the  tariff  became  the  dominating  political  issue  in  the  United 
States.  The  tariff  issue  fueled  the  career  politician  in 
Washington  in  two  ways.  The  imposition  of  a  tariff  conferred  a 
favor  which  was  politically  useful  as  an  incumbent  protection 
device;  and  the  tariff  raised  money  which  could  then  be  spent  on 
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another  group.  So  the  tariff  was  a  twofer  serving  the  interests  of 
constant  incumbency. 


Furthermore,  at  the  turn  of  the  century  the  world  became 
obsessed  with  the  cult  of  professionalism.  Careerism  suited  the 
mood  of  modernity.  Remember,  twelve  years  after  the  turn  of  the 
century  the  United  States  elected,  as  president,  a  political 
scientist.  In  this  atmosphere  of  heightened  respect  for 
professionalism,  expertise,  and  science,  including  the  social 
sciences,  we  see  the  rise  of  careerism  in  the  political  class  as 
the  embodiment  of  a  presumably  necessary  professionalism  and 
expertise.  This  occurred  rather  late  in  the  American  evolution  and 
tended  to  overshadow  the  reality  of  a  divided  American  tradition  in 
thinking  about  public  service. 

This  divided  thinking  about  the  tradition  of  public 
service  has  been  revivified  by  developments  in  American 
historiography  associated  primarily  with  Bernard  Bailyn  and  Gordon 
Wood.  The  research  of  Bailyn  and  Wood  has  enriched  our 
understanding  of  the  sources  and  the  qualities  of  the  American 
Revolution  and  the  American  founding.  Properly  understood,  these 
gentlemen  argue,  there  is  not  one  strain,  as  we  have  often  been 
told,  but  two  mingled  strains  in  the  American  idea  of  republican 
government.  The  strain  with  which  we  are  all  familiar  is  the 
Lockean  strain  characterized  by  individualism,  natural  rights  and 
limited   government   in   a   state   of   nature   that   is   mildly 
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inconvenient.  All  this  was  to  be  resolved  by  a  social  contract  to 
create  a  government  with  a  not  very  complicated  mandate.  Against 
this  is  a  strain  still  being  unearthed  in  the  pamphlets  and 
literature  and  rhetoric  of  the  colonial  and  revolutionary  period. 
This  is  the  strain  of  classical  republicanism,  which  argues  that 
man  is  a  social  creature  whose  participation  in  the  civic  life  is 
essential  to  his  virtue  and  his  happiness.  This  taps  into  the 
Founders'  preoccupation  with  the  sociology  of  virtue  of  which 
Alexander  Hamilton  and  Thomas  Jefferson  were  deeply  interested. 

Jefferson,  of  course,  said,  keep  your  cities  in  Europe; 
have  an  agrarian  society;  have  an  expansive  society;  when  in  doubt 
bend  the  Constitution  to  make  the  Louisiana  purchase  for  that  end; 
because  the  agrarian  society  was  necessary  for  the  sociology  of 
virtue  as  Jefferson  understood  it,  a  reguisite  for  a  free  society. 
Alexander  Hamilton  came  to  opposite  conclusions  with  a  similar  aim. 
He  said  that  a  moneyed  society  with  a  free  circulation  of  capital 
and  labor  was  necessary  to  dissolve  the  stratification  of  an 
oligarchic  southern  slavocracy  of  the  sort  that  he  feared  would 
otherwise  dominate  America.  In  the  thinking  and  writing  of  these 
two  people,  the  polarities  of  American  political  argument  were 
struck  early. 

Today,  as  we  look  at  the  sociology  of  virtue,  what 
worries  us  is  whether  it  is  encouraged  or  discouraged  by  careerism 
in  the  context  of  the  modern  state  with  its  myriad  subsidizing, 
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regulating,  organizing  activities  that  permeate  American  life. 
Careerism  exists  in  the  context  of  what  can  best  be  called  supply- 
side  politics.  That  is  to  say,  we  have  government  programs,  not 
because  groups  demanded  them,  but  we  have  government  programs  in 
order  to  create  groups  that  will  demand  their  continuation  and 
elaboration.  The  honey  subsidy,  the  wool  subsidy,  and  all  the  rest 
are  fairly  well  known.  In  this  twentieth  century  celebration  of 
careerism,  professionalism,  and  social  science,  we  have  developed 
a  novel,  and  I  think  wrong,  idea  of  national  social  health. 
Mistakenly,  we  measure  the  national  social  health  by  the  guantity 
of  government  activity.   That  measure  is  not  correct. 

Term  limits  should  not  be  favored  because  they  will  have 
particular  policy  outcomes;  neither  the  policy  outcomes  nor,  I 
think,  the  advantage  to  one  party  or  another  can  be  known.  In 
fact,  I  believe  such  outcomes  and  advantages  will  be  negligible. 
I  would  not  say,  for  example,  that  term  limits  would  result  in 
decreased  federal  spending.  Indeed,  it  is  arguable  that  if  term 
limits  have  the  conseguence  that  I  anticipate  they  would  have, 
which  is  to  rehabilitate  the  good  name  of  Congress  and  deepen 
public  trust  of  our  institutions,  they  would  dissolve  the  distrust 
that  underlies  the  only  strong  passion  which  currently  unites 
Americans  -  taxophobia.  Therefore  one  result  may  be  a  more 
energetic  federal  government.  I  don't  know  and  frankly  I  don't 
care.  What  I  do  know  is  that  no  one  seriously  defends  Congress's 
current  pattern  of  activity,  which  is  indiscriminate  in  its  use  of 
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federal  power  and  responsive  only  to  the  most  basic,  narrowest,  and 
most  parochial  motives. 

Now  it  is  very  clear  that  what  we  have  today  is  a  system 
of  running  for  office  among  the  career  political  class  that  is 
perhaps  the  most  pure  form  of  entrepreneurship  in  the  United 
States.  The  political  entrepreneur  finds  a  market,  a  district,  and 
a  market  niche  within  that  district.  He  attracts  the  venture 
capital  of  investors  called  campaign  contributors,  who  help  him 
merchandise  himself  on  the  basis  of  market  research  and  who  hope  to 
get  a  return  on  their  investment  if  he  wins. 

This  is  not  an  elegant  or  happy  picture.  Some  people  say 
that  what  we  need  to  take  care  of  the  defects  of  political 
entrepreneurship  is  campaign  finance  reform.  I  will  not  go  into 
that  as  an  alternative  to  term  limits  other  than  to  say  that  all 
campaign  finance  reform  turns  in  the  end  to  limits  on  spending  and 
giving.  This  strikes  me  as  facially  unconstitutional:  government 
would  be  rationing  the  permissible  amount  of  political  speech. 

A  desirable  institutional  outcome  of  term  limits  is,  as 
I  intimated  earlier,  to  establish  Congress  to  be  what  the  Founding 
Fathers  intended:  the  first  branch  of  government.  It  is  in  Article 
I  of  the  Constitution;  it  sits  symbolically  on  the  Hill  where  four 
quadrants  of  the  federal  city  meet.  Congress  should  be,  it  seems 
to  me,  the  dominant  branch  of  government,  but  it  has  been  eclipsed 
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by  the  executive  in  the  twentieth  century,  particularly  since  in 
the  late  forties,  with  the  arrival  of  the  Cold  War  and  television 
that  made  the  presidency  prominent  and  encouraged  Americans  to 
confuse  prominence  with  power. 

In  fact  the  presidency  is  an  inherently  weak  office,  by 
which  I  mean  the  executive  is  constitutionally  weak;  there  is  very 
little  a  president  can  do  on  his  own.  And  indeed,  there  was  very 
little  presidents  tried  to  do  on  their  own  until  Teddy  Roosevelt, 
the  inventor  of  the  rhetoric  of  the  presidency.  I  am  deeply 
indebted  to  a  wonderful  book  by  Jeffrey  Tulis  of  the  University  of 
Texas,  published  by  Princeton.  The  Rhetorical  Presidency  describes 
the  evolution  of  the  president  understood  today  as  the  nation's 
agenda  writer  and  moral  tutor.  Ever  since  Teddy  Roosevelt  went 
campaigning  for  the  Hepburn  Act  the  presidency  has  become  a 
constant  presence  in  the  American  mind.  This  watery  Caesarism  is 
a  modern  invention  and,  I  think,  a  departure  from  the  proper 
constitutional  balance.  Of  course,  it  is  well  known  that  between 
Thomas  Jefferson  and  Woodrow  Wilson  not  one  president  even  went  to 
the  Congress  to  deliver,  rhetorically,  a  State-of-the-Union 
address.  Throughout  the  nineteenth  century  the  principal 
presidential  communications  were  in  writing  to  the  legislative 
branch  and  not  written  to  the  people.  What  has  developed  since 
then  is  an  idea  of  the  president  as  the  nation's  moral  tutor. 

One  very  fascinating  fact  about  our  presidency  is  that 
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the  office  is  a  hostage  to  the  attributes  of  it  occupant.  The 
office  of  prime  minister  of  Great  Britain  was  essentially  the  same 
in  its  powers  under  Clement  Attlee  or  Margaret  Thatcher.  The  real 
effective  powers  of  the  presidency  vary  radically  with  the 
attributes  of  the  men  who  hold  it.  Think  of  Jimmy  Carter  in  the 
summer  of  1979  and  Ronald  Reagan  two  years  later  in  the  summer  of 
1981  and  you  see  a  transformed  office.  This  transformation  means 
that  the  office  is  a  sometime  thing  and  that  it  is  not  a  reliable 
anchor  for  the  government  of  a  great  nation. 

When  Teddy  Roosevelt  campaigned  for  the  Hepburn  Act  he 
thought  the  issue  of  railroad  regulation  to  be  a  regime  level 
guestion  important  for  preventing  class  division  in  this  country. 
So  important  did  he  think  this  issue  that  it  justified  what  he 
understood  to  be  a  departure  from  the  constitutional  understanding 
of  the  role  of. the  president. 

Woodrow  Wilson  was  the  first  president  to  criticize  the 
Founding  Fathers.  He  really  set  the  agenda  for  the  progressives 
and  New  Dealers  who  said  that  the  Founding  Fathers'  intentions  were 
all  very  well  in  their  day  but  were  no  longer  apposite  to  a  country 
such  as  ours.  Wilson  said  it  was  the  duty  of  the  president  to 
inspirit  the  people;  the  president's  job  was  the  interpretation  of 
the  inchoate  and  unexpressed  and  inarticulate  views  of  the  country. 
This  plebiscitary  understanding  of  the  presidency  was  novel  and 
subverted  the  genius  of  the  Constitution  which  is  a  structure  of 
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indirection  that  was  to  produce  a  deliberative  body  in  the  Congress 
of  the  United  States.  Congress,  being  the  locus  of  popular 
sovereignty  in  the  United  States,  is  the  locus  of  the  modern 
political  problem. 

The  old  political  problem  debated  for  literally  several 
millennia  was  the  problem  of  the  ruler  versus  the  ruled.  As  the 
modern  age  began,  the  old  problem  was  thought  to  have  been  solved 
by  popular  sovereignty,  which  would  make  the  ruled  the  masters  of 
the  rulers.  This  turns  out  not  to  be  guite  that  simple  because  the 
sovereign  people  themselves  can  be  a  problem.  And  it  was  Alexis  de 
Tocgueville  in  this  country,  looking  at  popular  sovereignty,  who 
said  that  we  needed  to  worry  about  a  government  that  could  degrade 
people  without  tormenting  them.  It  was  Tocgueville  who  raised  the 
possibility  that  a  solicitous,  kindly  government  could,  by  its 
hyperactivity,  inflame  appetites  and  produce  the  kind  of  avaricious 
grasping  factionalism  that,  combined  with  a  weakening  of  restraints 
on  the  federal  government's  sense  of  its  proper  sphere,  would 
produce  something  like  what  we  have  today,  a  maelstrom  of  interests 
hoping  against  hope  with  some  kind  of  Cuisinart  theory  of  the 
public  interest  that  whatever  happens  from  the  public  churning, 
whatever  puree  comes  out  at  the  end  of  the  day,  shall  be  called  the 
national  interest.  Well  it  is  not  adeguate.  No  one  is  happy  with 
what  we  have  today. 

Ever  since  Plato  began  the  Western  tradition  of  political 
thought,  philosophers  have  worried  about  the  decay  of  good  regimes. 
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Plato  said  that  if  you  didn't  take  the  right  math  courses 
everything  went  bad.  Shakespeare  said  "Untune  that  string,  take 
but  degree  away  and  hark  what  discord  follows."3  Gibbon  focused 
attention  on  the  collapse  of  Rome  and  made  it  a  permanent  theme  in 
Western  political  thought.  The  problem  of  decay  is  one  of 
particular  poignancy  in  the  United  States  because  we  had  a  founding 
moment  to  be  viewed  not  just  through  the  rosy  spectacle  of  national 
nostalgia,  but  to  be  seen  realistically  as  a  golden  age  of  state 
craft.  It  is  now  through  the  issue  of  term  limits  that  the 
American  people  are  coming  to  grips  with  an  old  argument: 
constitutions  encourage  a  certain  kind  of  behavior  and  that 
behavior  has  a  shaping  effect  on  individual  character  and  the 
character  of  the  polity.  I  once  wrote  a  book,  read  by  dozens, 
called  Statecraft  As  Soulcraft.  the  subtitle  was  "What  Government 
Does , "  not  "What  Government  Should  Do . "  The  theme  was  that 
government,  by  the  way  it  functions,  by  its  institutions,  by  the 
values  it  encourages  and  discourages  in  its  routine  behavior, 
cannot  help  but  affect  the  soul  of  the  citizenry. 

Those  who  favor  term  limits  for  the  reason  that  I  do,  do 
so  because  we  believe  that  by  changing  the  sociology  of  the 
electorate  we  can  change  the  motives  that  people  have  for  coming 
into  government.  We  are  more  apt  to  produce  a  calm,  reasonable, 
civil,  detached,  and  less  risk-averse  Congress.  Virtue,  we  think, 
is  not  natural  but  nurtured;  it  is  a  product  of  artifice,  and  term 
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limits  are  an  artifice  that  will  produce  something  like  the  kind  of 
virtues  that  Madison  talked  about  in  Federalist  10.  when  he  said, 
"It  is  the  duty  of  public  institutions  to  refine  and  enlarge  public 
opinion  to  add  reason  to  willfulness."4  Term  limits,  of  course, 
is  not  a  silver  bullet;  it  is  not  an  attempt  to  make  something 
straight  from  the  crooked  timber  of  humanity.  On  the  contrary,  it 
is  a  hard-headed  Madisonian  reform.  It  is  an  attempt  to  change  the 
structure  of  government  to  accommodate  the  timeless  human  motive 
and  the  changing  nature  of  the  modern  state. 

To  those  who  argue  that  term  limitation  is  anti-democratic,  I 
say  that  the  United  States  has  never  flirted  for  a  minute  with 
untrammelled  majoritarianism.  The  first  Congress,  you  may  recall, 
passed  the  First  Amendment  which  begins,  Congress,  the  popular 
branch  of  government,  "shall  make  no  law"  regarding  this,  that,  and 
the  other  thing.  Limits  on  the  willfulness  and  choice  of  the 
electorate  are  not  new.  It  does  seem  to  me  that  the  American 
people  get  what  they  want  if  they  want  it  steadily,  intensely,  and 
over  time.  Today  the  numbers  are  encouraging  for  the  advocates  of 
term  limits  because  it  seems  clear  that  as  more  localities,  city 
councils,  states,  and  state  legislatures  impose  term  limits, 
Congress,  by  refusing  to  debate  the  issue  and  send  it  to  the  states 
for  deliberation,  stands  forth  as  drained  of  its  legitimacy  in  a 
nation  that  clearly  prefers  some  other  outcome  than  the  one 
Congress  is  willing  to  permit.   It  is  my  belief,  as  someone  who 
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loves  Washington  and  loves  politics  and  the  federal  government, 
that  term  limits  can  restore  some  of  the  brio  to  politics  that  has 
been  lost.  When  Barry  Goldwater,  for  whom  I  cast  my  first 
presidential  vote,  went  into  politics  in  1952,  he  said  to  a  friend, 
"Well  it  ain't  for  life  and  it  might  be  fun."  It  is  that  spirit 
which  term  limits  might  return  to  government. 
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Mr.  Edwards.  Thank  you  very  much. 

Mr.  Hyde.  Would  the  gentleman  permit  just  a  brief  editorial 
comment  since  the  distinguished  gentleman  did  mention  my  name? 

On  the  claim  that  70  percent  of  Americans  are  for  term  limits, 
I  agree  absolutely.  I  would  stipulate  the  majority  of  Americans 
overwhelmingly  do  support  term  limits.  To  that  end,  I  signed  Mr. 
McCollum's  discharge  petition. 

I  think  the  question  should  be  debated.  I  don't  support  it,  but  I 
support  debating  it. 

Second,  you  described  the  power  of  government  as  being  uniquely 
powerful.  I  just  respectfully  say  that  you  underestimate  consider- 
ably the  power  of  the  press;  and  I  would  suggest  that  you  ask  Dan 
Quayle  about  that. 

Thank  you. 

Mr.  Will.  I  have. 

Mr.  Edwards.  I  will  comment  briefly  before  we  move  along,  that 
I  have  been  here  long  enough  to  watch  us  and  the  American  people 
go  through  one  passion  after  another.  The  passion  of  the  moment 
to  change  the  Constitution  has  ranged  from  bussing  to  free  speech. 
They  wanted  to  cut  back  on  free  speech  during  Mr.  Bush's  adminis- 
tration. We  had  communism,  the  death  penalty,  the  line-item  veto 
which  would  have  given  the  President  enormous  new  powers. 

I  think  it  is  very  important  that  we  discuss  all  of  these  important 
subjects  but  that  we  let  some  time  elapse  because  our  judgment  in 
so  many  of  these  will  have  completely  different  judgments  today. 
So  I  am  not  terribly  impressed  with  the  70  percent,  although  I  cer- 
tainly respect  popular  opinion  on  that. 

Thank  you  for  excellent  testimony,  Mr.  Will. 

Mr.  Edwards.  Now  we  will  hear  from  Ms.  Mitchell. 

STATEMENT  OF  CLETA  DEATHERAGE  MITCHELL,  DIRECTOR 
AND  GENERAL  COUNSEL,  TERM  LIMITS  LEGAL  INSTITUTE, 
WASHINGTON,  DC 

Ms.  Mitchell.  Mr.  Chairman,  members  of  the  committee,  thank 
you;  Mr.  Hyde,  we  appreciate  the  opportunity  to  appear  here  today 
for  the  historic  second  hearing  on  term  limits. 

As  near  as  I  can  tell,  this  now  doubles  the  number  of  hearings 
the  House  has  conducted  on  this  issue  and  you  are  leading  the  Sen- 
ate. There  has  only  been  one  hearing  held  by  the  Senate  on  term 
limits  in  1978.  " 

We  do  appreciate  your  willingness  to  air  this  issue.  I  will  be  par- 
ticularly happy  when  the  day  comes  that  you  tell  me  we  can  come 
over  and  watch  you  markup  a  bill  on  term  limits. 

I  am  Cleta  Mitchell,  director  and  general  counsel  of  the  Term 
Limits  Legal  Institute.  It  was  established  3  years  ago  for  the  pur- 
pose of  defending  the  right  of  citizens  to  vote  on  term  limits  meas- 
ures and  to  defend  those  enactments  in  court  once  they  became 
law. 

I  am  cocounsel  on  the  case  the  Supreme  Court  accepted  last 
week  regarding  the  Arkansas  term-limits  law  and  have  been  asked 
not  to  speak  about  that  issue.  However,  I  have  attached  a  copy  of 
an  article  I  wrote  that  was  published  last  week  in  the  Wall  Street 
Journal.  This  article  addresses  what  we  think  are  the  legal  issues 
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on  which  the  Supreme  Court  could  find  in  our  favor  in  the  Arkan- 
sas case. 

What  I  do  want  to  talk  about  today  is  why  the  American  people 
support  term  limits.  I  am  trying  to  appear  today  and  speak  on  be- 
half of  those  people,  millions  of  people,  and  to  let  you  know  what 
they  would  say  if  they  were  here  to  talk  to  you  today. 

I  begin  by  acknowledging  the  support  of  many  Members  of  Con- 
gress, but  unfortunately,  it  is  still  a  minority  of  Members  of  Con- 
gress who  do  support  term  limits.  Congresswoman  Tillie  Fowler, 
Congresswoman  Karen  Shepherd  who  led  the  charge  to  have  these 
hearings  in  the  first  place,  Congressman  McCollum,  Inglis,  Coble, 
Mr.  Dornan,  Congressman  Hoekstra  all  support  term  limits. 

Unfortunately,  there  is  still  an  obstinate  majority  of  Congress 
who  refuse  to  really  take  this  issue  seriously;  who  tell  us  that  term 
limits  for  Members  of  Congress  simply  will  not  work.  Term  limits 
are  not  a  new  idea.  The  President  is  term  limited.  Thirty-six  Gov- 
ernors serve  under  term  limits.  Sixteen  State  legislatures,  many 
dozens  of  statewide  elected  officials  and  16  State  legislatures  all 
have  term  limits. 

This  is  not  a  new  or  novel  idea.  The  idea  that  somehow  Congress 
cannot  function  under  term  limits  is  antithetical  to  the  idea  of  citi- 
zen government  all  of  us  grow  up  believing  in. 

I  have  brought  statistics  here  that  I  want  to  share  with  you.  Bess 
Staoer,  administrative  coordinator  at  my  office,  is  going  to  help. 

I  think  one  of  the  important  things  to  try  to  understand  is  why 
the  American  people  feel  that  the  House  is  not  representative. 

Let's  start  with  looking  at  what  the  average  tenure  in  the  cur- 
rent job  is,  because  we  hear  a  lot  about  the  idea  that  since  we  have 
turnover,  we  don't  need  term  limits.  The  average  tenure  of  the 
American  worker  according  to  the  Bureau  of  Labor  Statistics  in 
1994  is  6  years.  The  average  tenure  of  House  Members  is  10  years. 
But  the  average  tenure  of  the  leadership  of  the  House,  and  by  that 
I  mean  committee  chairmen,  the  Speaker,  majority  leader,  the 
whip,  is  27  years. 

Look  at  the  situation  with  regard  to  racial  composition  of  the 
House  and  its  leadership  which  is  a  little  better  than  some  of  the 
other  areas  we  are  going  to  look  at.  25  percent  of  the  American 
population  is  made  up  of  racial  minorities;  14  percent  of  the  House 
Members  consist  of  racial  minorities;  21  percent  of  the  House  lead- 
ers consist  of  racial  minorities. 

I  don't  have  enlargements  of  these  charts  but  they  are  included 
in  my  testimony.  One  thing  you  need  to  realize  is  that  almost  all 
racial  minorities  elected  to  Congress  were  elected  in  open  seats. 
Eighty-seven  percent  of  the  black  Members  of  Congress  were  elect- 
ed in  open  seats.  Eighty-three  percent  of  the  Hispanic  Members 
were  elected  in  open  seats.  And  79  percent  of  the  women  who  serve 
in  the  House  of  Representatives  were  elected  in  open  seats. 

In  fact,  in  1992,  the  famed  year  of  the  woman,  21  of  the  24  new 
women  elected  to  the  House  of  Representatives  were  elected  in 
open  seats.  Then  look  at  the  representation  of  women  in  the  deci- 
sionmaking in  the  House.  Fifty-one  percent  of  the  American  people 
are  female,  11  percent  of  the  House  membership,  zero  percent  of 
the  House  leadership. 
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I  think  the  next  chart  probably  is  the  most  distressing  to  the 
American  people.  68  percent  of  the  American  people  consider  them- 
selves something  other  than  Democrats.  I  say  this  as  a  registered 
Democrat  who  has  run  for  office  as  a  Democrat,  served  as  a  Demo- 
crat my  entire  life.  Forty-one  percent  of  the  House  Members  are 
something  other  than  House  Democrats,  and  zero  of  the  House 
leadership.  What  that  means  is  that 

Mr.  Hyde.  Excuse  me? 

Zero  of  the  House  leadership?  You  are  speaking  of  the  Demo- 
cratic leadership? 

Ms.  Mitchell.  Yes.  Yes.  That's  what  I  am  talking  about. 

The  fact  of  the  matter  is  that  I  don't  think  most  of  the  people 
think  that  is  a  good  system.  What  we  hear  from  the  Republicans, 
unfortunately,  is  if  you  elect  us,  give  us  a  majority,  we  will  exclude 
the  Democrats  from  the  decisionmaking.  I  don't  think  that  is  a  very 
representative  body. 

We  hear  power  corrupts  and  absolute  power  corrupts  abso- 
lutely— if  you  look  back  at  those  Members  of  Congress  who  have 
been  charged  with  crimes  over  the  last  decade,  we  find  that  29  per- 
cent of  those  served  fewer  than  four  terms  and  71  percent  had 
served  8  years  or  more.  So  that  the  fact  of  the  matter  is  that  the 
people  in  this  country  suspect  that  the  longer  you  serve  in  office, 
the  more  potential  there  is  for  corruption;  and  we  are  not  wrong 
about  that,  the  statistics  do  bear  that  out. 

The  final  area  is  one  that  I  think  people  are  extremely  concerned 
about  and  that  is  the  way  that  incumbents  control  their  own  reelec- 
tion. Forty-five  percent  of  the  funds  of  the  total  campaign  funds  for 
incumbent  Members  of  the  House  of  Representatives  during  the 
1992  cycle  came  from  PAC's. 

You  compare  that  to  challengers  who  received  only  15  percent  of 
their  funds  from  PAC's,  and  in  open  seats,  an  average  of  21  per- 
cent. People  in  this  country  have  serious  concerns  about  the  way 
campaigns  are  financed. 

The  similar  bureaucratic  relationship  exists  between  raising 
money  and  the  very  people  with  whom  you  do  business  every  day 
on  Capitol  Hill.  We  hear  you  are  going  to  pass  a  campaign  finance 
bill,  but  we  say  to  you  we  do  not  believe  that  any  bill  that  is  passed 
by  Congress  is  going  to  make  it  easier  for  you  to  lose  your  elec- 
tions. 

We  would  suggest  that  it  would  be  far  better  to  pass  a  term  lim- 
its bill  guaranteeing  open  seats  periodically  because  that  would 
eliminate  a  lot  of  the  mischief  and  the  dominance  of  PAC's  in  re- 
election campaigns. 

There  are  lots  of  problems  with  Congress.  Lots  of  problems  that 
political  scientists  have  written  about.  I  just  point  out  two  or  three 
that  I  think  are  particularly  startling. 

When  you  tell  us  term  limits  will  not  work,  what  I  say  to  you 
on  behalf  of  many,  many  Americans,  is  we  don't  think  it  is  working 
now.  We  see  bills  coming  to  the  House  floor  with  a  closed  rule,  77 
percent  of  the  time  in  1993,  according  to  the  Heritage  Foundation 
statistics,  which  means  our  legislated  representatives  are  not  al- 
lowed to  offer  amendments  on  legislation  that  is  being  acted  upon 
by  the  House  of  Representatives. 
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We  see  bills  being  passed,  laws  being  enacted  from  which  you  are 
exempt  and  from  which  you  exempt  yourselves;  and  we  have  to  fig- 
ure out  how  to  live  and  make  a  living  under  those  laws.  Then  you 
wonder  why  we  are  angry. 

We  see  bills  being  voted  upon  so  that  it  allows  Members  to  vote 
opposite  ways  on  the  same  issue  so  you  can  go  back  and  tell  your 
constituents,  "Well,  I  really  voted  for  that,"  but  we  know  that  there 
are  times  when  you  are  able  to  have  it  both  ways;  and  then  you 
wonder  why  the  American  people  are  cynical. 

We  see  major  decisions  being  made  governing  our  lives,  being 
made  behind  closed  doors  in  secret  sessions  and  then  you  wonder 
why  we  do  not  trust  you. 

And  to  the  remark  about  it  taking  8  years  to  learn  this  job,  I 
would  remind  you  that  we  don't  see  junior  Members  of  Congress 
being  paid  a  training  wage.  When  we  see  that  Members  have  de- 
cided to  vote  yourselves  a  salary  of  $133,644  a  year  plus  benefits, 
we  think  that  people  who  earn  that  much  money  ought  to  be 
smarter  than  that  statement  suggests,  and  perhaps  you  are.  And 
we  also  see  that  some  of  the  very  best  suggestions  aoout  the  way 
this  institution  could  and  should  operate  have  come  from  the  fresh- 
men caucus. 

Mr.  Hyde.  How  long  do  you  think  it  should  take  to  learn  this 
job? 

First  year? 

Ms.  Mitchell.  Day  one. 

Mr.  Hyde.  Day  one,  you  should  know  this  job? 

Ms.  Mitchell.  I  think,  Mr.  Hyde,  an  important  distinction  is 
this:  that  when  you  are  making  laws  for  the  rest  of  the  populace, 
that  what  is  missing  at  the  public  policy  table  is  broad  experience 
outside  the  institution  of  the  Congress.  Experience  in  business  and 
professions  and  occupations,  all  of  which  should  be  coming  to  the 
table  in  order  that  there  can  be  a  mix  in  that  policymaking  process. 
That  is  what  we  see  as  missing. 

We  do  not  think  that  experience  in  how  to  get  reelected  year  in 
and  year  out  is  the  kind  of  experience  that  is  most  valuable  and 
most  meaningful  to  the  American  people. 

Finally,  I  want  to  say  we  hear  talk  about  reform  but  don't  believe 
any  reform  that  you  pass  will  ultimately  make  it  easier  to  not  be 
reelected.  We  think  as  long  as  you  can  be  reelected,  you  will  con- 
tinue to  find  ways  to  do  that. 

Now,  the  one  last  thing  I  want  to  say  is  this:  every  poll  shows 
the  American  people  believe  that  Congress  is  not  doing  a  good  job. 
The  most  recent  ABC-Wall  Street  Journal  poll  in  June  of  this  year 
shows  that  fewer  than  one-third  of  the  American  people  think  Con- 
gress is  doing  a  good  job. 

Fifty  percent  of  the  respondents  agreed  with  the  statement  that 
Congress  as  an  institution  is  corrupt.  Now  what  we  hear  as  a  re- 
sponse is  that,  "Well,  the  people  may  hate  Congress  but  they  like 
their  congressmen."  I  think  that  you  should  be  concerned  with  that 
notion  and  that  what  you  ought  to  be  considering  is  what  are  the 
things  that  you  could  do  to  restore  the  public  confidence  in  Con- 
gress as  an  institution  and  be  more  concerned  about  that  than  your 
place  in  the  institution. 
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We  all  grew  up  hearing  a  story  of  King  Solomon  and  how  he 
wisely  decided  the  way  to  find  out  who  the  real  mother  of  the  baby 
was  when  two  women  were  claiming  to  be  the  mother  of  the  same 
child.  The  way  he  decided  who  was  the  real  mother  was  to  offer 
to  cut  the  child  in  half,  and  the  real  mother  spoke  up  rather  than 
see  the  child  destroyed. 

We  think  that  Members  of  Congress,  by  claiming  a  possessory  in- 
terest in  seats  that  really  do  not  belong  to  you,  that  really  belong 
to  the  people,  and  by  not  being  willing  to  give  that  up  in  the  inter- 
est of  promoting  an  increased  respect  for  the  institution,  are  caus- 
ing great  alarm  and  concern  for  the  future  of  our  democracy. 

So  we  think  that  the  best  single  thing  you  could  do,  more  than 
any  other  reform  you  could  enact,  the  best  single  thing  you  could 
do  to  restore  the  faith  of  the  American  people  in  Congress  would 
be  to  pass  Congressman  McCollum's  term-limits  bill  or  Congress- 
woman  Fowler's  term-limits  bill  or  Congressman  Inglis'  term-limits 
bill.  That  one  act  would  demonstrate  an  unselfishness  to  public 
service  and  the  future  of  the  country  more  than  anything  you 
would  do. 

We  would  urge  you  to  take  that  very  wise  action. 

Mr.  Edwards.  Thank  you,  Ms.  Mitchell. 

[The  prepared  statement  of  Ms.  Mitchell  follows:] 
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HOUSE  SUBCOMMITTEE  ON  CIVIL  &  CONSTITUTIONAL  RIGHTS 

HEARING  ON  CONGRESSIONAL  TERM  LIMITS 

TESTIMONY  OF  CLETA  DEATHERAGE  MITCHELL 

June  29,  1994  10:00  A.M. 

My  name  is  Cleta  Deatherage  Mitchell    For  the  past  three  years.  1  have  served  as 
Director  and  General  Counsel  of  the  Term  Limits  Legal  Institute  in  Washington.  DC    The 
Institute  is  involved  in  defending  the  right  of  citizens  to  vote  on  proposed  laws  to  limit  the  terms 
of  their  congressmen  and  to  then  defend  in  the  courts  such  laws  once  they  have  been  enacted.  I 
currently  serve  as  co-counsel  with  former  United  States  Attorney  General  Griffin  Bell  in  several 
lawsuits,  including  State  of  Arkansas  ex  rel  Attorney  General  Winston  Brvant  v  Hill,  et  al.. 
consolidated  with  US  Term  Limits  v  Thornton,  which  is  the  term  iimits  case  that  the  United 
States  Supreme  Court  agreed  last  week  to  hear  during  the  next  term  of  the  Supreme  Court    1  am 
not  here  todav  to  discuss  that  litigation,  but  I  have  attached  a  copy  of  a  column  that  I  wrote  and 
which  was  published  last  week  in  the  Wall  Street  Journal  which  sets  out  the  basic  authority  that 
we  believe  the  States  have  to  enact  term  limits  on  their  congressional  delegations    I  am  happy  to 
answer  questions  about  the  case  should  any  of  the  Committee  members  desire  further  information 
on  that  subject 

This  is  an  historic  congressional  hearing  in  that  the  House  of  Representatives  has  now 
conducted  twice  the  number  of  hearings  on  the  issue  of  limiting  terms  of  members  of  Congress  as 
the  Senate  has  conducted    According  to  my  research,  the  Senate  conducted  one  such  hearing  in 
1978  and  the  House  has  now  held  two  hearings  on  the  subject  one  last  November  and  this  one 
today    I  believe  that  is  the  sum  total  of  all  such  hearings  on  this  issue  which  has  been  discussed 
and  considered  long  before  the  nation  was  founded 
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However,  I  will  be  particularly  happy  when  someone  calls  to  tell  me  that  you  are  ready  to 
mark-up  one  of  the  dozen  or  so  bills  or  resolutions  that  would,  in  fact,  signal  the  start  of  serious 
consideration  of  making  congressional  term  limits  a  reality. 

I  want  to  focus  today  on  the  reasons  why  we,  the  American  people—over  70%  of  us,  by 
every  standard  of  measure,  every  poll,  every  sample—are  determined  that  those  of  you  who  serve 
in  this  representative  body  should  do  so  under  a  legal  requirement  of  limited  terms  and  how  your 
failure  to  enact  term  limits  universally  for  all  members  is  destructive  to  the  long  term  health  of  our 
democracy 

The  brilliance  of  our  Constitution  and  our  political  system  is  that  our  Founding  Fathers 
understood  quite  well  that  there  must  be  checks  on  power  for  our  democracy  to  survive    It  was 
unthinkable  to  our  Founders  that  service  in  Congress  would  become  a  lifetime  career    It  is 
obvious  from  reading  the  debates  in  the  very  first  Congress  that  the  members  themselves  believed 
that  it  would  be  commonplace  for  them  to  serve  only  one  term    Indeed,  as  the  attached  chart 
shows,  it  took  over  100  years  for  the  average  tenure  in  the  House  of  Representatives  to  exceed 
twelve  years    CHART  #1 

Term  limits  for  members  of  Congress  offer  an  important  check  on  congressional  power 
that  is  currently  missing  in  our  system  of  government    The  result  is  that  there  has  been  a 
remarkable  usurpation  by  the  federal  government  of  far  too  many  areas  of  historic  state 
sovereignty  which  has  caused  a  fretful  upset  to  the  federalism  balance  between  the  states  and  the 
federal  government  established  under  the  Constitution    The  fundamental  principle  of  a  federal 
government,  and  a  federal  Congress,  that  operates  within  a  context  of  limits  to  its  powers,  must 
be  reestablished  if  the  system  created  by  our  brilliant  Founding  Fathers  is  to  be  restored  to 
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political  health 

The  first  important  step  in  achieving  that  end  is  for  Congress  to  operate  within  limits  that 
simply  do  not  exist  currently:  limits  on  tenure  in  office,  limits  on  time  in  session,  limits  on  money 
spent,  and  hopefully,  someday,  limits  on  the  federal  power  that  has  grown  egregious!;  large  in  the 
minds  and  lives  of  the  American  people. 

Limits  on  terms  of  officeholders  are  not  a  novel  or  startling  idea    The  President  serves 
under  term  limits  and  so  do  37  governors,  dozens  of  other  statewide  elected  officials,   1 5  state 
legislatures  and  many,  many  local  officials    The  squawking  we  hear  from  members  of  Congress 
about  what  an  awful  idea  term  limits  are  for  you  is  simply  out  of  keeping  with  fundamental 
principles  of  citizen  government  and  the  limits  on  the  power  of  those  who  make  laws  for  the  rest 
of  the  populace    We  think  that  term  limits  are  one  of  the  very  best  notions  espoused  by  the 
faithful  gentlemen  who  wrote  our  Constitution  and  who  so  fervently  understood  the  need  for 
limiting  power  of  the  government  and  those  who  serve  in  its  offices. 

I  served  eight  years  as  a  Democratic  member  of  the  Oklahoma  legislature    During  that 
time.  I  also  served  as  the  Chairman  of  the  Assembly  on  the  Legislature  of  the  National  Conference 
of  State  Legislatures,  which  devoted  itself  to  studying  and  improving  the  inner  workings  of  the 
nation's  state  legislatures    I  don't  necessarily  hold  myself  out  to  be  an  expert  on  the  subject  of 
legislative  bodies,  but  I  do  have  a  great  deal  of  experience  in  the  field.  As  a  result  of  that 
experience.  I  have  come  to  realize  that  there  are  certain  principles  that  must  be  present  in  order 
for  a  legislative  body  to  function  properly    As  nearly  as  I  can  tell,  Congress  doesn't  operate  under 
anv  of  the  guiding  principles  I  have  observed  are  necessary  for  a  body  such  as  this  to  work  right. 
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Congress  essentially  operates  without  limits    no  limits  on  time,  no  limits  on  money;  and, 
sadly,  hardly  any  limits  on  subject  matter  jurisdiction    Term  limits-limits  on  the  time  any 
individual  can  serve  here-would  be  a  staggering  first  step  toward  reestablishing  a  legislative  body 
that  wouid  operate  within  boundaries,  which  is  what  was  intended  bv  the  Founding  Fathers 

Without  term  limits,  there  seemingly  is  no  subject  that  Congress  reels  is  beyond  its  scope 
The  onlv  way  to  reverse  that  trend  is  by  imposing  limits  on  the  legislative  branch  of  our 
government    Term  limits  are  the  first  essential  step  in  returning  Congress  to  some  semblance  of 
operating  under  principles  of  enumerated  powers 

The  Tenth  Amendment  reserves  to  the  states  and  to  the  people  all  powers  not  specifically 
delegated  to  the  federal  government  nor  prohibited  by  the  Constitution  to  the  states  Term  limits 
are  important  in  revitalizing  the  notion  that  there  are.  indeed  and  in  fact,  areas  of  sovereignty 
reserved  to  the  states  and  to  the  people  that  are  beyond  the  reach  of  the  Congress  in  Washington 
If  your  time  here  is  limited,  perhaps  you  will  sharpen  your  focus  and  stop  trying  to  do  everything, 
resulting  in  a  Congress  that  doesn't  do  anything  particularly  well 

The  American  people  see  a  lot  of  problems  with  the  way  Congress  currently  operates  and 
I  want  to  focus  my  remarks  on  those  problems  and  to  share  with  you  what  1  believe  millions  of 
American  people  would  say  to  you  if  they  were  here  todav  in  mv  place 

There  is.  to  paraphrase  White  House  Counsel  John  Dean  from  twenty  years  ago.  a  cancer 
on  the  Congress    The  American  people  believe  that  this  is  an  institution  in  disarray  and  some 
believe  that  it  is  in  decay. 
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It  isn't  hard  to  understand  why  we  feel  that  Congress  is  not  run  as  the  representative  body 
it  is  supposed  to  be  when  we  look  at  just  a  few  statistical  characteristics  of  Congress    Since 
we're  here  today  in  a  House  subcommittee,  I  have  prepared  some  information  concerning  the 
House  of  Representatives  only 

For  starters,  this  institution  is  run  by  a  group  of  men,  mostly  white  and  all  Democrats,  who 
have  been  in  Congress  for  an  average  of  nearly  30  years. 

Compare  those  figures  to  the  population  of  America: 

The  average  tenure  of  the  American  worker  in  his/her  current  job  is  6  3  years    The 
average  tenure  of  all  House  members  today  is  10  years,  but  the  average  tenure  of  the  leadership 
(committee  chairmen  and  the  Speaker,  Majority  leader  and  Whip)  is  27  years    Chart  #2 

Racial  Minorities  comprise  25  %  of  the  American  population,   14%  of  the  House  of 
Representatives  and  21%  of  the  House  leadership.    It  is  also  interesting  to  note  that  most 
minorities  who  do  serve  in  Congress  came  here  by  way  of  open  seats.  CHART  #3    87  %  of  the 
Black  Members  of  Congress  were  elected  in  open  seats,  CHART  #4  83  %  of  the  Hispanic 
members  of  Congress  were  elected  in  open  seats  CHART  #5. 

79  %  of  the  women  members  of  the  House  of  Representatives  were  elected  in  open  seats. 
CHART  #6.       Women  comprise  51  %  of  the  American  population,  1 1  %  of  the  House 
membership,  and  0%  of  the  House  leadership    CHART  #7 

But  perhaps  most  startling  is  the  following  chart:  68%  of  the  American  people  consider 
themselves  something  other  than  Democrats  in  their  political  affiliation;  41%  of  the  House 
membership  is  something  other  than  Democratic,  but  0%  of  the  House  leadership  is  anything 
other  than  Democrat    CHART  #8  That  means  that  the  House  of  Representatives  operates  under 
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Percentage  of  African-American  House 
Members  Elected  to  Congress  in  Open  Seats 


Elected  in 
Open  Seats 


070/ 
O  I/o 


Elected  as 
Challenger 

3% 


Total  Number  of  House  Members  of  Black 

Caucus  in  103rd  Congress:  38 
Number  Elected  in  Open  Seats:  33 


Source:  Politics  in  America.  1994:  The  1 03rd  Congress.  (CQ  Press  199?) 
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Percentage  of  Hispanic  House  Members 
Elected  to  Congress  in  Open  Seats 


Elected  in 
Open  Seats 


Elected  as 
Challenger 

17% 


Total  Number  of  House  Members  of  Hispanic 

Caucus  In  103rd  Congress:  18 
Number  Elected  in  Open  Seats:  15 


Source:  Politics  in  America.  1994:  Tlie  103rd  Congress.  (CQ  Press  1993.) 
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Percentage  of  Women  House  Members 
Elected  to  Congress  in  Open  Seats 


Elected  in 
Open  Seats 


Elected  as 
Challenger 


21% 


Total  Number  of  Women  Members  of  House 

of  Representatives  in  103rd  Congress:  47 
Number  Elected  in  Open  Seats:  37 


Sources:  Politics  in  America.  1994:  The  103rd  Congress.  (CQ  Press  1993):  Women  in  the  United  States  Senate. 
Senate  Historical  Office,  (from  U.S.  Congress.  House.  Women  in  Congress  H.  Doc.  238.  101st  Cong.  2nd  Sess. 
1991);  To  Be  Continued:  A  Study  of  Democratic  Women's  Races  for  the  House  of  Representatives  in  1992. 
Reprint  of  Staton-Hughes  prepared  for  EMILY'S  List. 
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a  winner  take  all  political  party  system  that  totally  excludes  from  the  decision-making  those  not 
affiliated  with  the  Democratic  party.  And  no  one,  to  my  knowledge,  around  here  suggests  that 
there  is  anything  wrong  with  such  a  system.  The  American  people,  I  think,  would  disagree. 

The  effects  of  these  statistics  can  be  seen  in  two  additional  charts  I've  prepared. 

The  notion  that  power  corrupts  and  absolute  power  corrupts  absolutely  can  be  seen  by  the 
fact  that  of  those  members  of  the  House  of  Representatives  who  have  been  charged  with  criminal 
offenses  since  1980,  only  29%  of  those  charged  with  crimes  had  served  fewer  than  four  terms. 
71%  had  served  in  office  for  four  or  more  terms.  CHART  #  9  That  is  a  figure  that  the  American 
people  instinctly  suspect—and  we  are  not  wrong  on  this  subject.  In  other  words,  the  longer  one  is 
in  office,  the  greater  the  likelihood  for  wrongdoing. 

The  next  chart  (CHART  #  10)  deals  with  an  area  of  great  concern  to  the  American 
people    the  way  incumbents  finance  your  reelection  campaigns.  The  reelection  rate  for  members 
of  Congress,  which  was  over  90%  for  all  the  election  cycles  in  the  past  two  decades  except  1 992 
when  it  was  88%,  deprives  the  American  people  of  any  sense  that  we  have  much  to  say  about 
who  serves  in  this  body.  We  know  that  unless  you  as  incumbents  have  a  serious  challenger  in 
your  party  primary,  that  most  of  you  can  be  secure  in  the  knowledge  that  your  district  is  fairly  safe 
in  the  general  election.    That  isn't  true  in  every  district,  of  course,  but  the  enormous  influence  that 
incumbent  House  members  have  on  reapportionment  and  redisricting  creates  many,  many  safe 
congressional  seats.    And  since  it  is  quite  rare  for  an  incumbent  member  of  Congress  to  have  a 
serious  intra-party  challenge  in  your  primaries,  we  know  that  most  of  you  don't  have  real 
reelection  challenges  at  all.  We  also  know  that  you  as  incumbents  have  so  many  built  in 
advantages  that  it  is  almost  impossible  to  unseat  you. 
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One  of  those  advantages  is  your  ability  to  raise  reelection  warchests  from  those  who  do 
business  with  you  every  day  on  Capitol  Hill  According  to  FEC  data  from  the  1992  election  cycle, 
incumbent  members  of  the  House  of  Representatives  received  an  average  of  45%  of  your 
reelection  campaign  funds  from  Political  Action  Committees  compared  to  challengers  whose  PAC 
funds  comprised  only  1 5%  of  their  total  campaign  funds    In  open  seats.  PAC  funds  constituted 
only  21%  of  the  campaign  funds  of  the  candidates 

You  tell  us  that  you  can't  be  bought  by  lobbyists  and  PACs,  and  that  you  can  take  their 
contributions,  drink  their  whiskey  and  eat  their  steaks— and  still  be  independent  We  think  you 
think  we  just  fell  off  the  turnip  truck 

But  when  we  read  that  there  is  going  to  be  a  "campaign  finance  reform  bill"  passed  by 
Congress  sometime  this  year,  we  know  that  you  are  not  going  to  pass  any  piece  of  legislation  that 
makes  it  easier  for  you  to  lose  your  elections    So  we  say  to  you,  pass  a  term  limits  bill  instead  of 
a  campaign  finance  bill  and  the  problems  of  PACs  dominating  the  election  process  will  be  largely 
eliminated-just  by  creating  open  seats  on  a  regular  basis. 

Members  of  Congress  and  your  staffs  and  your  congressional  experts  tell  us  that  "term 
limits  won't  work"    We  respond  by  telling  you  that  we  don't  think  Congress  is  working  very  well 
now 

You  think  we're  ill  informed  and  we  "just  don't  understand  how  Congress  operates".  You 
tell  us  that  it  takes  five  years  around  here  before  a  member  learns  his  or  her  way  to  the  restrooms. 
We  know  that's  ridiculous  and  we  don't  see  junior  members  of  Congress  being  paid  a  "training 
wage"    We  think  people  who  have  decided  to  pay  themselves  $133,644  per  year  plus  benefits 
should  be  smarter  than  that  suggests  you  are. 
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You  tell  us  that  crafting  legislation  is  difficult,  complex  and  requires  great  skill  and 
knowledge  and  experience    We  respond  by  telling  you  that  we  would  like  to  see  at  the  public 
policy  table  more  legislators  with  recent  experience  OUTSIDE  government,  in  occupations  and 
professions  and  jobs  that  can  allow  them  to  bring  to  the  making  of  public  policy  something  other 
than  knowledge  and  experience  about  how  to  get  reelected  year  in  and  year  out. 

We  see  a  legislative  body  that  makes  laws  for  the  rest  of  us  based  largely  upon 
information  not  obtained  from  the  first  hand  experience  of  life  outside  Congress 

We  think  your  processes  and  procedures  for  enacting  legislation  are  pretty  awful    we 
watch  while  you  keep  most  of  our  elected  representatives  from  having  the  opportunity  to  amend 
legislation  on  the  floor  of  the  House  of  Representatives  (77%  of  the  time  in  1993), 

we  see  major  pieces  of  legislation  dealing  with  everything  from  the  federal  budget  to 
other  significant  issues  being  voted  on  by  members  without  their  having  had  copies  of  the  bills  in 
advance  in  order  to  read,  much  less  study,  before  being  voted  upon, 

we  watch  you  consider  legislation  in  such  a  way  as  to  allow  members  to  vote  two 
different  ways  on  the  same  issue,  knowing  in  advance  that  members  will  be  able  to  claim  they 
voted  for  something  they  knew  wasn't  going  to  pass    And  you  think  we're  stupid  enough  not  to 
know  that  these  things  are  happening,     and  you  wonder  why  we're  cynical 

You  pass  laws  from  which  you  exempt  yourselves  and  then  wonder  why  we  are  angry 
that  we  have  to  figure  out  how  to  function  under  them  but  you  don't 

Major  decisions  regarding  our  lives  are  made  behind  closed  doors  and  then  you  wonder 
why  we  don't  trust  vou 
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We  know  you  don't  have  the  will  to  truly  reform  the  way  Congress  operates  because  it 
might  upset  the  fiefdoms  and  the  reelection  machines  that  propel  this  institution 

We  see  a  federal  deficit  gone  berserk  and  a  Congress  without  the  capacity  to  live  within 
our  means 

We  watch  while  Congress  has  increased  spending  on  itself  over  700°  o  since  1970    You 
have  more  staff  and  more  expertise  than  any  legislative  body  in  the  world    But  with  all  that,  this 
legislative  bodv  doesn't  work  very  well  and  we  know  it     We  think  fewer  experts  and  a  lot  more 
common  sense  and  real  world  experience  would  be  refreshing  around  here 

You  tell  us  that  we  can't  have  term  limits  because  of  the  seniontv  system  and  if  those  of 
vou  who've  been  around  a  long  time  weren't  here,  things  would  get  screwed  up    We  wonder  how 
much  more  screwed  up  the  Congress  should  be  before  you  recognize  the  problems  we  see. 

We  also  would  point  out  that  the  seniority  system  isn't  in  the  Constitution,  it  isn't  in  the 
statutes,  and  it  isn't  even  in  the  House  or  Senate  Rules    It  is  an  archaic,  feudal  system  that  we 
think  needs  to  be  scrapped  altogether  so  that  our  representatives  and  senators  can  rise  according 
to  their  own  merit  rather  than  being  shielded  by  tenure  and  staving  power    We'd  like  to  be  able  to 
ludge  for  ourselves  whether  the  people  we  elect  are  doing  any  good  at  governing  rather  than 
having  them  protected  by  a  system  that  rewards  ongoing  reelection  and  permanent  incumbency 
We  wonder  how  much  worse  a  term  limited  Congress  could  possibly  be  compared  to  what  we  see 
now 

You  tell  us  you  work  hard,  you  love  public  service  and  you  don't  know  what  we're  mad 
about    We  don't  dispute  that  you  work  hard    Be  we  say  to  you    we  work  hard.  too.  and  we 
don't  make  as  much  money  as  you  have  voted  yourselves,  we  don't  have  the  benefits  you've  given 
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yourselves,  and  we  know  that  if  you  really  just  love  public  service,  there  are  school  boards,  library 
boards,  state  legislatures,  city  councils,  and  other  offices  that  would  love  to  have  your  experience, 
but  those  jobs  don't  pay  nearly  as  well  as  your  present  jobs  in  Congress    It  makes  us  mad  to  hear 
you  say  things  we  know  are  self  serving. 

We  hear  you  talk  about  reform:  reforming  the  way  Congress  is  organized,  reforming  the 
way  elections  are  financed;  reforming  the  way  you  spend  our  hard  earned  money  to  assist  your 
reelections    But  when  it  gets  right  down  to  it,  we  know  you  won't  pass  any  rule  change  or  any 
law  that  will  make  it  easier  for  you  to  get  beat  when  you  run  for  reelection    We  know  that  as  long 
as  you  can  continue  to  serve  in  these  jobs,  and  as  long  as  you  can  get  reelected,  that  you  will  find 
the  uays  to  insure  that  you  will  be  reelected.  We  think  that  it  is  time  to  take  that  decision  out  of 
your  hands  and  put  it  into  the  law 

We  believe  that  ours  is  a  system  of  laws  and  not  of  men.  We  believe  that  the  notion  of 
limited  tenure  in  this  legislative  body  will  change  the  mindset  of  the  institution,  rather  than  just 
changing  the  faces  of  a  few  members  every  two  years. 

That's  what  we  want—and  we  thought  we  were  supposed  to  be  in  charge 

We  think  these  are  supposed  to  be  temp  jobs-not  permanent  careers.  We'd  like  to  see 
you  get  elected,  and  NOT  move  away    We  would  like  those  who  represent  us  to  continue  to  live 
with  us  and  near  us    We  think  the  Constitution  meant  what  it  said  when  it  established  as  one  of 
the  qualifications  that  you  must  be  an  inhabitant  of  the  states  at  the  time  of  your  election 

We  don't  think  you  are  really  inhabitants  of  our  states  and  our  communities  when  you 
live  in  the  Washington,  DC  area  for  decades     We  don't  think  that  is  the  way  Congress  was 
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intended  to  be  constituted  under  our  system  of  government 

We  think  you  care  too  much  about  your  reelection  as  members  of  this  institution  and  too 
little  for  the  institution  itself   That  is  why  we  continually  hear  you  boast  that  we  mav  not  like 
Congress  but  we  still  like  our  Congressman    We  think  that  if  you  were  really  dedicmed  public 
servants,  that  you  would  worry  about  that  notion    We  want  you  to  care  about  the  institution  of 
Congress  more  than  you  care  about  your  place  in  it    We  think  vou  ought  to  be  trying  to  fmure 
out  ways  to  make  sure  that  we  as  citizens  have  confidence  in  Congress  as  an  institution--and, 
believe  me.  we  aren't  going  to  mollified  just  because  you  decide  to  build  a  S7  million  visitors' 
center  on  the  Capitol  grounds. 

It  should  be  of  enough  concern  to  you  that  public  attitudes  toward  Congress  are  so  bad 
and  that  Congress  is  perceived  so  poorly  that  you  would  be  willing  to  sacrifice  vour  own  futures 
and  your  own  careers  in  this  body  if  it  will  contribute  to  a  restoration  of  respect  for  Congress. 
According  to  a  June.  1994,  NBC  News/Wall  Street  Journal  poll,  fewer  than  one-third  of  the 
American  people  approve  of  the  job  Congress  is  doing,  and  50°  o  of  the  American  people  agree 
with  the  statement  that  Congress  as  an  institution  is  corrupt 

We  see  that  most  members  of  Congress  would  rather  blame  us.  the  voters,  because  of  our 
bad  attitudes  and  stupidity  than  for  the  members  to  take  responsibility  for  returning  Congress  to 
an  institution  that  the  American  people  can  respect 

There  is  no  single  other  action  Congress  could  take  to  more  dramatically  demonstrate 
your  belief  that  this  institution  belongs  to  the  people  than  by  passage  of  a  term  limits  bill    Term 
limits  for  members  of  Congress  would  more  quickly  restore  public  faith  in  the  Congress  as  an 
institution  than  anything  else  you  could  do    It  would  reestablish  the  legislative  branch  of  the 
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federal  government  as  one  that  is  representative  of  and  accountable  to  the  states  and  the  people- 
rather  than  the  kind  of  institution  we  see  today  that  operates  under  an  archaic  seniority  system  and 
rewards  almost  monk-like  removal  from  the  toils  and  drudgeries  of  real  life  in  America 

King  Solomon  is  remembered  for  his  wisdom    We  are  all  familiar  with  his  ingenious  ploy 
to  determine  who  was  the  real  mother  of  the  child  claimed  by  two  women    By  suggesting  that  the 
child  be  cut  in  half,  the  real  mother  spoke  up  and  said  the  other  woman  could  have  the  baby  rather 
than  see  him  destroyed. 

We  think  by  claiming  these  offices  as  belonging  to  you  and  being  willing  to  see  the 
Congress  continually  fall  in  the  public's  eye  in  terms  of  respect  and  honor  that  you  are 
demonstrating  an  unhealthy  selfishness  that  tells  us  you'd  rather  see  the  legislative  branch  of 
government  disintegrate  before  our  eyes  than  to  give  up  your  personal  claims  to  offices  that  really 
belong  to  the  American  people,  and  not  to  you. 

My  mother  taught  me  that  it  isn't  polite  to  stay  too  long  at  someone  else's  house,  even  if 
I'm  having  a  good  time  and  no  one  has  asked  me  to  leave    Good  manners  dictate  that  one  should 
leave  anyway    Good  manners  dictate  also  that  one  shouldn't  hog  the  bean  dip  at  the  hors 
d'oeuvres  table  and  that  you  shouldn't  take  things  that  don't  belong  to  you,  even  if  you  can  get 
away  with  it 

Congress  has  overstayed  its  welcome    It  simply  isn't  good  manners  for  you  to  hang  on  to 
these  offices  even  though  you  can  continue  to  get  reelected.  You  should  demonstrate  your 
commitment  to  the  concept  of  taking  turns  that  our  mothers  all  taught  us  at  an  early  age  by 
enacting  a  term  limits  law 
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You  should  impose  a  permanent  rotation  in  office  for  all  who  now  and  in  the  future  may 
have  the  honor  of  temporarily  holding  theses  offices  that  belong  to  the  people 

That  would  be  an  action  worthy  of  King  Solomon    It  would  be  very  wise    We  hope  you'll 
doit 

Thank  vou 
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Mr.  Edwards.  Professor  Thurber. 

STATEMENT  OF  DR.  JAMES  A.  THURBER,  PROFESSOR  OF  GOV- 
ERNMENT,  AND  DIRECTOR,  CENTER  FOR  CONGRESSIONAL 
AND  PRESIDENTIAL  STUDIES,  AMERICAN  UNIVERSITY 

Dr.  Thurber.  Mr.  Chairman,  I  appreciate  the  opportunity  to  tes- 
tify before  the  subcommittee. 

I  would  like  to  ask  my  testimony  be  made  part  of  the  record.  I 
would  like  to  summarize  some  of  those  remarks  but  more  specifi- 
cally hone  in  on  some  of  the  remarks  made  earlier  and  refute  some 
of  them. 

I  will  begin  by  reminding  people  what  the  basic  functions  are  of 
Congress — if  Mr.  Will  would  like  to  improve  the  performance  of 
Congress,  we  need  to  have  a  criteria  for  evaluation — one,  is  delib- 
eration; second,  is  representation;  third,  is  aggregation  of  interests 
in  society;  fourth,  is  lawmaking — although  I  would  think  that  he 
would  not  want  it  to  be  more  efficient  in  that  area — oversight  of 
the  executive  branch;  finally,  education  of  each  other  but  also  of 
the  American  public  about  what  problems  there  are. 

When  the  problems  are  listed,  associated  with  the  solution  of 
term  limits,  it  is  amazing  what  term  limits  can  do.  Let's  just  go 
through  some  of  them  that  have  been  mentioned  today:  Congress 
is  corrupt;  it  is  not  representative;  it  is  not  deliberative;  it  is  weak 
compared  to  the  President  and  the  executive  branch;  elections  are 
not  competitive;  it — this  Congress  without  limits  produces  closed 
rules  from  the  Rules  Committee — it  doesn't  have  discipline,  that 
was  mentioned  earlier;  in  other  words,  leadership  and  centralized 
power. 

It  also  has  a  problem  with  campaign  finance,  which  is  too  closely 
a  linkage  to  specialized  interests.  The  question  is  will  term  limits 
solve  any  of  those  things?  I  think  not. 

Let  me  tell  you  that  I  started  understanding  Congress  by  work- 
ing for  Hubert  Humphrey,  Senator  Humphrey  years  ago.  From 
then  I  worked  for  the  Senate  Committee  on  Committees  that  reor- 

ganized  the  Senate  committee  system  and  for  Dave  Obey  on  the 
>bey  Commission  and  also  worked  with  the  Boiling  Committee 
that  was,  unfortunately,  a  failure  in  terms  of  reforms  internally. 

Let  me  argue  that  many  of  the  problems  that  are  listed  as  solv- 
able by  term  limits,  I  think,  will  be  solved  only  by  other  kinds  of 
reforms.  I  am  currently  also  advising  the  Joint  Committee  on  the 
Organization  of  Congress  and  have  appeared  before  the  Senate 
Rules  Committee  and  the  House  Rules  Committee  on  the  proposed 
reforms. 

I  think  many  of  these  problems  are  problems,  and  they  need  to 
be  addressed  through  the  appropriate  mechanism,  the  mechanism 
of  internal  congressional  reform.  The  minority  should  be  given 
more  rights  in  the  House  of  Representatives.  I  agree  with  that  with 
respect  to  the  role  of  the  Rules  Committee.  I  think  we  need  lobby 
registration  reform.  I  think  we  need  campaign  finance  reform. 

But  even  those  reforms  will  not  change  the  nature  of  our  society. 
Our  society  is  experiencing  weak  political  parties,  outside  of  Con- 
gress, and  therefore  weak  discipline  inside  Congress.  It  is  experi- 
ences that  I  call  hyperpluralism,  extreme  competition  among 
groups. 
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We  have  first  amendment  rights  that  allow  groups  to  grow,  to 
speak  out,  to  put  pressure  on  this  institution.  I  think  that  is  right. 
But  the  consequences  of  that  are  that  it  is  inefficient  and  it  doesn't 
seem  like  it  is  capturing  the  public  interest,  whatever  that  is. 

George  Will's  earlier  writing  says  that  the  simple  adding  up  of 
specialized  narrow  interests  is  certainly  not  the  public  interest. 

I  think  he  and  I  probably  disagree  on  what  the  public  interest 
is,  but,  unfortunately,  we  cannot  force  that  on  society;  that  is  done 
through  this  deliberative  body. 

I  would  like  to  comment  on  some  of  George's  statement  and  start 
with  a  quote  from  Mr.  Will  that  was  in  an  earlier  stage  of  his  un- 
derstanding of  the  institution.  He  wrote  the  following  with  regard 
to  term  limits:  "Such  an  amendment  is  a  recipe  for  further  reduc- 
ing the  power  of  the  legislature  relative  to  the  permanent  govern- 
ment, the  executive  bureaucracy.  It  would  prune  deadwood  but  also 
would  prevent  great  legislative  careers  on  the  scale  of  Henry 
Clay's,  Sam  Rayburn's  and  Robert  Taft's,  the  sort  of  careers  that 
give  continuity,  cohesion  and  energy  to  the  legislature.  Besides,  a 
fresh  face  is  but  another  name  for  a  rookie  with  a  lot  to  learn  in 
a  town  where  there  is  a  lot  to  learn." 

I  would  add  also  a  second  quote  from  Mr.  Will  that  appeared  in 
the  Washington  Post  in  1977: 

"Americans  cling  to  the  idea  that  government  in  a  modern  state 
can  be  an  amateur's  avocation,  but  in  government,  as  in  other  seri- 
ous enterprises,  knowledge  is  cumulative.  Government  is  as  much 
a  profession  as  law  or  teaching.  It  is  a  learned  activity  and  increas- 
ingly complicated  one.  Politics  in  our  time  has  been  ennobled  by 
the  long  careers  of  such  Senators  as  John  Stennis,  Hubert  Hum- 
phrey and  Henry  Jackson.  Granted,  long  service  is  only  a  necessary 
not  sufficient  condition  of  legislative  greatness.  Granted,  greatness 
is  rare  even  among  those  who  have  long  careers,  but  it  should  not 
be  made  impossible." 

I  think  it  is  incumbent  upon  those  advocating  term  limits  to 
show  there  is  a  linkage  between  this  cure,  this  solution  for  all  of 
the  problems  that  they  have  outlined.  They  are  basically  against 
careerism  and  professionalism. 

Professor  Fowler  earlier  gave  some  statistics  about  the  amount 
of  turnover  that  is  occurring.  You  all  know  at  the  end  of  this  elec- 
tion cycle  in  1994,  it  is  likely  that  over  50  percent  of  the  House  of 
Representatives  will  be  new  Members  since  1990. 

I  think  we  have  term  limits  already.  They  are  called  popular 
periodic  elections.  They  are  working  quite  well.  The  local  constitu- 
ents are  basically  getting  rid  of  people  that  they  feel  that  they  don't 
want  and  also  Members  are  anticipating  failure  and  they  don't  run 
again  when  they  see  that  they  are  not  supported  by  the  American 
public. 

I  think  term  limits  in  fact  would  create  many  more  problems.  We 
have  all  focused  on  the  problem  of  not  having  experience.  Wisdom, 
effectiveness  is  a  necessity  in  the  modern  world.  We  live  in  a  mod- 
ern world  here. 

If  Ms.  Mitchell  thinks  a  person  can  come  in  here  and  within  the 
first  day  of  being  elected  a  legislator,  know  the  process  up  here  as 
well  as  know  the  details  of,  say,  the  Yucca  Mountain  Project  in  Ne- 
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vada,  the  High-Level  Radioactive  Waste  Project  in  Nevada  or  doz- 
ens of  other  projects,  I  think  she  is  mistaken. 

My  career  has  led  me  to  the  House  of  Representatives  to  do  an 
orientation  for  new  Members  of  Congress  and  their  staff  every  2 
years.  We  have  done  this  jointly  with  the  Congressional  Manage- 
ment Foundation.  I  am  the  author  of  a  book  in  its  fourth  edition 
that  helps  junior  Members  know  about  the  system. 

Let  me  tell  you,  meeting  new  Members  of  Congress  and  their 
staff  every  2  years  in  the  House  and  Senate  has  revealed  to  me 
that  you  cannot,  no  matter  how  bright  you  are,  no  matter  how 
much  experience  you  have  in  a  city  council  or  in  a  State  legisla- 
ture, know  how  this  place  works.  To  be  able  to  challenge  people 
from  the  executive  branch,  to  be  able  to  challenge  people  from  in- 
terest groups,  to  be  able  to  answer  questions  from  the  media,  the 
general  media  as  well  as  the  specialized  media — that  is  impossible. 

The  Washington  establishment  is  an  establishment  that  will  be 
here  whether  you  have  term  limits  or  not.  The  power  structure  in 
Washington  does  not  have  a  vacuum  ever.  In  other  words,  if  you 
bring  in  amateurs,  people  who  have  fixed  terms  and  they  are  here 
for  a  short  period  of  time,  their  power,  the  power  of  knowledge  and 
expertise  will  go  someplace  else  in  the  system.  It  will  go  to  the 
staff,  to  the  interest  groups,  to  the  bureaucracy,  and  it  will  go  to 
the  President  for  good  or  bad. 

I  think  Mr.  Will,  when  he  said  that  he  does  not  care  about  policy 
or  partisan  outcomes  of  term  limits,  is  either  not  completely  fair  in 
terms  of  what  he  is  saying  or  he  is  mistaken.  I  think  that  the  objec- 
tive of  the  term-limit  movement  is  to  limit  government,  not  to  im- 
prove government. 

In  fact,  if  you  look  at  the  leadership  of  the  term-limit  movement, 
even  though  Ms.  Mitchell  is  a  Democrat,  it  is  associated  with  lib- 
ertarians and  conservative  Democrats,  and  is  not,  in  many  cases, 
a  true  grassroots  movement,  in  my  opinion,  even  though  polls  show 
great  popularity. 

This  movement  is  funded  from  an  organization  primarily  here  in 
Washington,  DC,  and  the  leadership  comes  from  here  in  Washing- 
ton, DC.  I  think  that  that  is  okay;  these  things  happen.  But  it  is 
not  a  prairie  firestorm  out  there  in  the  grassroots  calling  for  term 
limits. 

As  was  pointed  out  earlier,  the  American  people  in  polls  are 
asked  a  variety  of  questions  and  come  up  with  major  support  for 
strange  things.  Over  the  years,  over  70  percent  of  the  American 
public  have  said  they  want  to  do  away  with  the  electoral  college. 
Over  70  percent  of  the  American  public  would  like  to  have  a  bal- 
anced budget  amendment.  I  think  it  is  not  wise;  others  may  think 
that  it  is. 

You  will  find  tomorrow,  I  believe,  in  the  Washington  Post  a  poll 
that  was  revealed  to  me  earlier  today,  that  there  are  even  more 
than  70  percent  of  the  American  public  that  support  term  limits. 
I  don't  think  this  is  the  reason  why  we  should  support  term  limits. 

My  testimony  talks  about  the  historical  contexts  of  term  limits. 
In  that  I  argue  that  the  Founders  considered  term  limits  and  they 
clearly  rejected  them. 

My  testimony  talks  about  the  political  aspects  of  term  limits,  and 
the  linkage  between  the  problems  that  they  outline  and  what  term 
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limits  are  likely  to  do.  I  think  they  will  cause  more  problems  than 
they  will  solve. 

Finally,  my  testimony  talks  about  the  legal  and  constitutional  as- 
pects of  State-generated  term  limits.  I  think  they  are  unconstitu- 
tional. I  agree  with  you,  Mr.  Chairman. 

In  conclusion,  I  just  returned  from  an  official  trip  to  Cuba.  The 
U.S.  Government  supported  it.  I  met  with  the  chairman  of  the  For- 
eign Affairs  Committee  there  and  I  met  the  chairman  of  the  com- 
mittee on  constitution  and  law.  They  pointed  out  to  me  that  they 
have  term  limits  in  the  People's  Assembly  in  Cuba. 

Now,  you  all  think  that  is  sort  of  funny.  Think  about  it.  If  you 
have  term  limits  even  in  a  Communist  system,  that  limits  the 
power  of  those  members  and  those  chairs  of  those  committees  vis- 
a-vis in  this  case  a  tyrant,  Castro. 

I  don't  think  that  will  be  the  consequences  of  term  limits  in  Cali- 
fornia or  various  other  States,  but  the  point  being  made  is  that  the 
legislature  becomes  inherently  weak,  vis-a-vis  the  executive 
branch,  if  you  have  term  limits. 

By  the  way,  just  in  passing,  Mr.  Will,  Bill  Gates  is  a  Democrat. 
I  know  him. 

[The  prepared  statement  of  Dr.  Thurber  follows:] 
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The  historical,  political  and  constitutional  arguments  against 
term  limits  for  Members  of  Congress  compel  me  to  strongly  oppose  a 
"limited"  Congress  whether  initiated  by  states  (which  I  have  argued 
is  unconstitutional)  or  through  a  constitutional  amendment.  The 
problems  inside  Congress,  the  agony  of  the  policy  gridlock,  the 
public  distrust  of  Congress,  the  excessive  power  of  interest  groups 
and  lobbyists,  and  the  abuses  of  campaign  finance  in  elections 
should  be  solved  directly  through  the  current  reform  efforts  before 
the  Congress  not  through  term  limits.  Congressional  term  limits 
will  only  exacerbate  the  problems  they  are  supposed  to  solve.  Term 
limits  would  infringe  on  the  citizens1  right  to  determine  who 
serves  and  for  how  long.  Term  limits  would  remove  experienced  and 
competent  Members  form  office  prematurely.  Without  campaign 
finance  reform,  term  limits  would  also  lead  to  fewer  competitive 
elections  and  a  stronger  link  between  interest  groups  (and  their 
political  action  committees)  and  new  Members  of  Congress.  Term 
limits  would  transfer  power  from  Members  of  Congress  to  the 
executive  branch,  lobbyists,  special  interest  groups,  political 
action  committees,  and  congressional  staff.  Term  limits  would 
undermine  the  basic  functions  of  Congress:  deliberation, 
representation,  lawmaking,  education,  and  oversight  and  exacerbate 
the  problems  they  are  supposed  to  be  solving. 
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Mr.  Chairman  and  Members  of  the  Subcommittee  on  Civil  and 
Constitutional  Rights  of  the  Committee  or.  the  Judiciary  of  the  U.S. 
House  of  Representatives,  I  am  pleased  to  have  an  opportunity  to 
testify  before  you  with  respect  to  the  proposal  to  limit 
congressional  terms. 

I  have  prepared  this  testimony  from  the  perspective  of  a 
political  scientist  who  has  great  respect  for  the  Congress,  who  has 
written  about  Congress  and  worked  on  improving  its  effectiveness 
from  both  within  and  outside  the  institution. 

I  am  a  professor  of  government  and  director  of  the  Center  for 
Congressional  and  Presidential  Studies  at  The  American  University 
in  Washington,  D.C.  One  of  the  purposes  of  the  Center  for 
Congressional  and  Presidential  Studies,  is  to  examine  critical 
issues  facing  the  institutions  of  the  president  and  Congress,  such 
as  the  proposed  limitation  on  Congressional  terms 

During  the  last  twenty  years,  I  have  written  about  Congress 
and  I  have  worked  as  a  staff  member  in  the  institution.  I  started 
my  work  for  Congress  in  1973  as  an  American  Political  Science 
Association  congressional  fellow  for  U.S.  Senator  Hubert  H. 
Humphrey  and  U.S.  Representative  James  G.  O'Hara.  I  also  have 
served  as  a  professional  staff  member  for  the  Temporary  Select 
Committee  to  Study  the  Senate  Committee  System  in  1976-77  (the 
Stevenson-Brock  Committee)  and  for  Chairman  David  Obey  on  the 
Commission  on  Administrative  Review  of  the  U.S.  House  of 
Representatives  in  1977.  One  of  the  books  that  I  have  co-authored 
is  Setting  Course;  A  Congressional  Management  Guide,  now  in  its 
fourth  edition,  that  addresses  the  issue  of  improving  congressional 
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management.  Another  recent  publication  that  I  edited  entitled, 
Divided  Democracy:  Cooperation  and  Conflict  Between  Congress  and 
the  President,  evaluates  the  relationship  between  your  institution 
and  the  president.  I  am  also  a  principal  investigator  on  Beyond 
Distrust:  Building  Bridges  between  Congress  and  the  Executive,  a 
study  commissioned  by  the  National  Academy  of  Public  Administration 
that  focuses  on  improving  the  impact  of  Congress  on  the 
implementation  of  public  policy.  I  also  have  published  several 
works  on  the  congressional  budget  process.  I  am  currently  editing 
a  book  on  Change  in  Congress  which  includes  a  description  and 
evaluation  of  recent  reforms  such  as  term  limits.  These  research 
projects,  both  in  and  out  of  Congress,  have  made  me  keenly  aware  of 
the  need  to  change  the  way  Congress  is  organized  and  the  way  it 
does  business.  I  have  studied  the  term  limits  movement  since  1989. 
In  1990,  I  organized  a  scholarly  forum  on  terms  limits  through 
American  University's  Center  for  Congressional  and  Presidential 
Studies.  I  am  prepared  to  comment  on  term  limits  and  their 
conseguences  for  Congress  and  public  policy  making. 

Earlier  this  month,  The  Supreme  Court  agreed  to  decide  whether 
state  voters  may  invoke  term  limits  for  their  Members  of  Congress, 
a  major  constitutional  guestion  affecting  the  future  makeup  of 
Congress.  Fueled,  funded  and  organized  by  libertarians,  primarily 
conservative  Republicans,  and  people  who  have  lost  congressional 
elections,  the  popularity  of  term  limits  is  far  from  an  authentic 
grassroots  movement.  It  is  primarily  organized,  funded,  and  led  by 
a  national  organization  based  in  the  Washington,  D.C.  area  rather 
than  a   spontaneous   local  movement   interested   in   improving 
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government.  The  leadership  of  the  term  limit  movement  has  captured 
the  ire  of  voters  who  are  angry  with  government  at  all  levels  and 
with  Congress  specifically.  Since  1990,  fifteen  states  have 
established  congressional  term  limits  and  similar  reform  efforts 
are  underway  in  other  states  (see  Table  1  and  Table  2) .  Based 
on  my  reading  of  the  scholarly  literature  and  my  research  on  term 
limits,  I  am  here  today  to  argue  against  them.  My  testimony  will 
review  the  historical,  political,  and  constitutional  arguments 
against  congressional  term  limits. 

The  proponents  of  congressional  term  limits  argue  they  will 
solve  countless  problems  facing  Congress  by  getting  rid  of 
careerists  and  professional  politicians.  Career ism  is  seen  as  an 
ill  that  breeds  a  concentration  on  reelection  at  the  expense  of  the 
public  interest.  There  is  no  doubt  the  American  people  are  angry 
with  Congress,  but  what  is  wrong  with  Congress  and  how  can  it  be 
improved?  What  is  the  diagnosis?  Proponents  of  congressional  term 
limits  have  listed  a  variety  of  problems  that  will  be  solved  with 
their  reform.  The  "professional  class"  of  politicians  in  Congress 
have  lost  touch  with  what  the  people  want.  They  spend  too  much 
money  on  questionable  programs.  They  tax  too  much.  They  are  not 
responsive  to  the  needs  of  the  people.  They  have  too  many  perks. 
They  are  unethical.  Members  of  Congress  are  too  close  to  special 
interests  and  lobbyists.  Members  are  not  accountable  to  the  people 
who  send  them  to  Washington.  They  are  too  parochial.  Senators  and 
Representatives  are  not  responsive  to  the  "public  interest."  They 
are  consumed  with  pork  barrel  spending.  "Careerists"  in  Congress 
support  irresponsible  spending,  large  deficits,  and  debt.  Congress 
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is  inefficient,  intertwined  in  policy  gridlock.  Congress  does  not 
have  "grand  debates"  on  the  issues  facing  Americans;  it  is  not 
deliberative.  Members  are  too  risk-averse.  They  are  too  dependent 
upon  the  Washington  establishment:  congressional  staff,  lobbyists, 
and  the  bureaucrats  of  the  permanent  executive  branch.  Members 
micromanage  program  and  agencies  too  much.  Congress  rewards 
"careerist"  members  on  the  basis  of  seniority  rather  than  ability. 

In  summary,  proponents  argue  that  congressional  term  limits 
would  increase  membership  turnover  and  ensure  an  influx  of  new 
Members  that  are  closer  to  what  the  voters  want.  They  argue  that 
term  limits  will  partially  offset  incumbents'  built-in  advantages 
and  increase  competitive  elections.  Finally,  term  limits  will 
enhance  the  role  of  experts  and  merit  rather  than  seniority  in  the 
distribution  of  power  within  Congress. 

It  is  amazing  what  term  limits  can  do.  Why  bother  with 
campaign  finance  reform,  lobbying  reform,  and  the  work  of  the  Joint 
Committee  on  the  Organization  of  Congress,  since  term  limits  can 
solve  all  of  these  problems.  Obviously,  I  am  not  persuaded  that 
all  of  these  problems  exist  nor  I  am  persuaded  that  the  limitation 
of  term  for  Members  of  Congress  is  the  right  cure  for  the  faulty 
diagnosis  made  by  term  limit  advocates.  In  most  cases  the 
connection  between  the  problems  and  the  term  limit  cure  escapes 
logic  and  the  reality  of  our  complex  modern  political  system.  The 
"term  limit  cure"  will  be  worse  than  the  so-called  problem. 
Historical  Context  of  Term  Limits 

The  term  of  office  for  members  of  Congress  involves  a 
controversy  that  is  at  least  as  old  as  the  Constitutional 
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Convention  of  1787,  where  the  House  term  sparkea  extensive  debate. 
There  has  been  a  desire  to  limit  the  number  cf  terms  since  the 
Continental  Congress  when  a  proposal  offered  by  John  Dickinson  (of 
Delaware)  was  accepted  to  limit  to  three  the  number  of  years  a 
delegate  could  serve  in  any  six  year  period.  In  fact  up  until  the 
mid-19th  Century,  the  tradition  was  to  serve  for  two  terms  and 
retire;  public  service  was  a  "sabbatical"  in  the  midst  of  a  private 
career.  The  Committee  of  the  Whole  of  the  Constitutional 
Convention  considered  the  question  of  term  limits  for  the 
legislature  on  June  12,  1787  and  unanimously  agreed  to  strike  out 
the  following  words:  "to  be  incapable  of  reelection  for  the  space 
of  (sic)  after  the  expiration  of  their  term  of  service  and  to  be 
subject  to  recall."  (see  Max  Farrand,  Record  of  the  Federal 
Convention  of  1787.  p.  210).  Thus,  the  Constitution  departed  from 
the  Articles  of  Confederation  by  putting  no  limitation  on  the 
number  of  terms  Members  of  Congress  could  serve.  The  present  two- 
year  House  terms  was  the  result  of  a  compromise  reached  by 
advocates  of  the  one-year  term  and  those  who  argued  for  three-year 
term  who  met  at  the  Federal  Convention  in  the  Summer  of  1787. 

The  founders  of  our  nation  felt  that  people  are  the  best 
judges  of  who  should  represent  them.  Any  control  or  restriction  on 
the  people's  right  to  choose  their  representatives  is  an 
abridgement  of  one  of  the  fundamental  principles  of  a  democracy. 
Term  limits  were  debated  and  specifically  not  included  in  the  U.S. 
Constitution.  This  was  in  reaction  to  one  of  the  many  failed 
provisions  of  the  Articles  of  Confederation.  The  Founders  wrote 
Article  I,  sections  2  and  3  as  the  only  "limits"  on  federal  office 
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holders.  James  Madison  (and  his  allies)  were  wary  of  legislative 
inexperience  (See  Federalist  #53).  Madison  wrote:  "The  greater 
the  proportion  of  new  members,  and  the  less  the  information  of  the 
bulk  of  the  members,  the  more  apt  will  they  be  to  fall  into  the 
snares  that  may  be  laid  for  them." 

Alexander  Hamilton  believed  that  rotation  of  office  and  term 
limits  was  a  scourge  of  the  new  democracy.  He  argued  that  it  was 
at  the  very  least  unnecessary  (what  with  the  mandated  bi-annual 
elections  of  the  House,  the  bi-cameral  legislature,  the  tripartite 
structure  of  government  with  separate  institutions  of  shared 
powers,  and  other  constitutionally  imposed  checks  and  balances)  and 
at  most  could  lead  to  the  downfall  of  the  government.  Hamilton 
said:  "...[I]n  contending  for  a  rotation,  the  gentlemen  carry  their 
zeal  beyond  all  reasonable  bounds — [Rotation]  would  be  a 
diminution  of  the  inducements  to  good  behavior. .. [The  nation  would 
be  deprived]  of  the  experience  and  wisdom  gained  by  an  incumbent, 
perhaps  just  when  that  experience  is  needed  most.  .  .When  a  man  knows 
he  must  guit  his  station,  let  his  merit  be  what  it  may,  he  will 
turn  his  attention  chiefly  to  his  emolument..."1 
The  Political  Context  of  Terms  Limits; 

We  demand  professionals  in  many  other  aspects  of  the  world, 
why  not  in  government?  Term  limits  will  do  absolutely  nothing  to 
curb  the  corrupt  man  or  woman  from  running  for  public  office.  In 
fact,  term  limits  might  encourage  them.   Term  limited  politicians 


1Jonhathan  Elliot  (ed.),  The  Debates  of  Several  State 
Conventions  on  the  Adoption  of  the  Federal  Constitution.  Vol.  2 
(New  York:  Burt  Franklin,  1966) (a  reprint  of  the  1988  edition) .  p. 
320. 
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know  that  they  will  only  face  reelection  a  finite  number  of  times, 
therefore,  there  might  be  no  penalty  for  poor  performance  and/or 
unacceptable  behavior.  Professionals,  not  amateurs  should  govern 
in  a  society  with  complex  problems  and  even  more  complicated 
solutions  to  those  problems.  A  term  limited  legislator  will  spend 
time  looking  for  his  next  job  rather  than  legislating.  In  a  $6 
trillion  domestic  economy  with  a  $1.6  trillion  federal  budget, 
people  who  know  how  to  write  the  laws  and  build  a  consensus  should 
be  governing,  not  so-called  "enlightened  amateurs."  The  public 
policy  emerging  from  a  term  limited  Congress  will  be  at  best  weak 
and  at  worst  destructive.  Experienced  legislators  (defined  as 
those  serving  multiple  terms,  usually  in  excess  of  10  years)  have 
conceived  of  and  brought  to  fruition  some  of  the  most  significant 
legislation  of  our  nation's  history.  This  legislation  might  not 
necessarily  have  been  passed  as  early  or  at  all  without  legislators 
that  know  the  issues  and  the  complexity  of  the  legislative  process. 
Staff  and  special  interest  groups  will  have  greater  not  less 
influence  in  Congress  than  they  do  today. 

With  term  limits,  Congress  and  the  people  would  forfeit  the 
valuable  expertise  of  experienced  members  who  become  better  able  to 
serve  as  they  are  there  longer.  In  an  earlier  incarnation,  George 
Will  (Washington  Post.  October  30,  1977)  argued  persuasively  for 
greater  professionalism  in  government  and  politics:  "Americans 
cling  to  the  idea  that  government  in  a  modern  state  .can  be  an 
amateur's  avocation.  But  in  government,  as  in  other  serious 
enterprises  knowledge  is  cumulative.  Government  is  as  much  a 
profession  as  law  or  teaching;  it  is  a  learned  activity  and  an 
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increasingly  complicated  one.  Politics  in  our  time  has  been 
ennobled  by  the  long  careers  of  such  senators  as  John  Stennis, 
Hubert  H.  Humphrey,  and  Henry  Jackson.  Granted,  long  service  is 
only  a  necessary,  not  a  sufficient,  condition  of  legislative 
greatness.  Granted,  greatness  is  rare,  even  among  those  who  have 
long  careers.  But  it  should  not  be  made  impossible."  Mr.  Will  is 
now  clinging  to  the  idea  that  amateurs  can  solve  the  complex 
problems  facing  our  government,  but  not  in  baseball,  of  course. 

The  decision  about  how  long  is  long  enough  should  be  left  up 
to  the  voters,  who  are  the  best  judges  of  whether  their  interests 
are  being  served.  A  limit  on  congressional  terms  is  an 
infringement  on  individual  liberties,  both  the  liberties  of  voters 
and  officeholders.  It  is  undemocratic  to  place  any  limits  on  the 
right  of  voters  to  continue  electing  an  effective  official,  whether 
the  President,  Senators  or  Representatives.  It  does  not  trust  the 
electorate  to  decide  for  itself  whether  an  individual  should  be 
returned  to  office  or  not.  In  fact,  it  substitutes  an  arbitrary 
rule  for  collective  judgement  of  citizens  in  this  country.  Robert 
R.  Livingston,  delegate  to  the  New  York  State  convention  to  ratify 
the  U.S.  Constitution,  July  24-25,  1788  best  summarized  this 
argument:  "The  people  are  the  best  judges  of  who  ought  to 
represent  them.  To  dictate  and  control  them,  to  tell  them  whom 
they  shall  not  elect,  is  to  abridge  their  natural  rights.  This 
rotation  is  an  absurd  species  of  ostracism — a  mode  of  proscribing 
eminent  merit,  and  banishing  from  stations  of  trust  those  who  have 
filled  them  with  the  greatest  faithfulness.  Besides,  it  takes  away 
the  strongest  stimulus  to  public  virtue — the  hopes  of  honors  and 
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rewards. "2 

Internal  reforms  of  the  Senate  and  House  committee  systems, 
the  seniority  system  (and  other  reforms  such  as  the  House 
subcommittee  bill  of  rights,  expansion  of  the  powers  of  the  Speaker 
and  the  House  Democratic  Steering  and  Policy  Committee)  have  vastly 
reduced  the  advantages  of  long  tenure  and  made  important  committee 
positions  more  available  to  newer  members. 

Limiting  terms  would  reduce  the  power  of  the  legislative 
branch  in  its  dealings  with  interest  groups  and  the  executive 
branch  and  create  lame  duck  representatives  and  senators  for  longer 
periods  in  larger  numbers.  Limiting  terms  would  increase  the 
number  of  amateurs  in  Congress  and  weaken  it  drastically  in  the 
face  of  the  permanent  Washington  community  (the  bureaucracy, 
interest  groups,  the  media,  and  congressional  staff) .  There  is  no 
such  thing  as  a  power  vacuum  in  politics,  especially  in  Washington, 
D.D.  Given  terms  limits,  Congress  loses  independent  knowledge  and 
expertise  and  the  other  players  in  the  Washington  establishment 
win.  I  trust  elected  public  officials  to  be  more  responsive  to  the 
public  than  those  who  do  not  have  to  stand  for  election 
periodically. 

The  voters  themselves  are  already  likely  to  turn  out  a 
legislator  who  has  genuinely  overstayed  his  welcome  and  they 
certainly  are  in  the  1990s.  The  increased  turnover  in  the  House 
and  Senate  reveals  how  representative  democracy  works.  After  the 
1994  midterm  elections,  it  is  likely  that  over  half  of  the  Members 
of  the  House  of  Representatives  will  have  been  elected  since  1990. 


2Ibid.,  pp.  292-293. 
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Obviously,  the  ideal  of  the  "citizen  legislator"  with  a  limited 
term  of  office  is  no  longer  necessary  to  make  legislators  more 
responsive  to  the  people.  There  is  nothing  wrong  with  incumbents 
being  concerned  about  reelection  and  being  successful.  That  is  the 
basis  and  nature  of  representative  democracy. 

Professionalism  and  knowledge  of  the  issues  and  the 
legislative  process  is  necessary  in  a  complex  society.  Division  of 
labor  and  development  of  expertise  is  a  natural  phenomena  in  all 
societies  and  professions.  As  knowledge  flourishes, 
professionalism  is  inevitable  and  is  not  a  evil.  Fixed  terms  would 
force  many  experienced  and  well  informed  and  competent  legislators 
out  of  office  prematurely  giving  power  to  the  unelected  (lobbyists, 
bureaucrats,  and  staff) . 

George  F.  Will  agreed  with  this  in  1970  (Washington  Post.  October 
30,  1970) ,  "Such  an  amendment  is  a  recipe  for  further  reducing  the 
power  of  the  legislature  relative  to  the  'permanent  government', 
the  executive  bureaucracy.  It  would  prune  deadwood,  but  also  would 
prevent  great  legislative  careers  on  the  scale  of  Henry  Clay's,  Sam 
Rayburn's,  and  Robert  Taft's  ...  the  sort  of  careers  that  give 
continuity,  cohesion,  and  energy  to  the  legislature.  Besides,  a 
'fresh  face'  is  by  another  name  a  'rookie',  with  a  lot  to  learn  in 
a  town  where  there  is  a  lot  to  learn." 

Term  limits  would  solve  very  few  of  the  problems  that 
proponents  claim  they  will.   In  fact,  limits  will  produce  more 
unanticipated  problems  than  they  will  solve. 
Constitutional  Context  of  Terms  Limits: 

A  major  constitutional  question  in  the  congressional  term 
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limits  debate  is  whether  a  State  has  the  constitutional  authority 
to  impost  limits  on  its  Members  of  Congress.  I  believe  it  is 
unconstitutional  for  States  to  impose  such  limits.  Limits  on 
Federal  congressional  tenure  are  a  substantive  addition  to  the  age, 
citizenship,  and  residency  qualification  specified  in  Article  I, 
Sections  2  and  3  of  the  U.S.  Constitution.  Limits  on  congressional 
tenure  can  only  be  accomplished  by  constitutional  amendment  and 
State  imposed  limits  violate  the  U.S.  Constitution.3  The  court 
case  supporting  this  argument  is  Powell  vs.  McCormack.  in  which  the 
U.S.  Supreme  Court  struck  down  an  attempt  by  the  U.S.  House  of 
Representatives  to  unseat  Representative  Adam  Clayton  Powell,  Jr. 
(D-NY)  because  of  "some  prior  ethical  transgressions."4  The  Court 
ruled  that  the  House  lacked  the  authority  to  exclude  from  members 
a  duly  elected  Member  who  met  the  constitutional  qualifications  of 
age,  residence  and  citizenship.  According  to  a  CRS  analysis, 
"While  Powell  involved  Congress'  ability  to  expand  the 
qualifications  for  congressional  office,  the  opinion  implied  that 
neither  Congress  nor  the  states  can  add  to  the  requisite 
qualifications  for  a  Member  of  Congress."5  Proponents  of  term 
limits  argue  that  the  U.S.  Supreme  Court  is  silent  on  the  issue  of 
whether  or  states  can  add  a  qualification  for  running  for  Congress. 


3See  Thomas  M.  Durbin,  Qualification  of  Members  of  Congress 
for  Eligibility  for  Office  Including  the  Issue  of  Term  Limitations. 
Senate  Election  Law  Guidebook  1992,  Sen.  Doc.  102-15  at  pp.  325, 
337-338,  102d  Cong.,  2d  Sess.  (1992).  Also  see:  U.S.  Library  of 
Congress.  Congressional  Research  Service.  The  Constitutionality 
of  State  Limiting  Congressional  Terms.  Report  No.  92-19A,  by  L. 
Paige  Whitaker.   Washington,  1992.  9p. 

4395  U.S.  486,  542  (1969). 

5Ibid,  p.  2. 
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They  claim,  simply,  that  the  Court  disallowed  Congress  from  adding 
a  qualification  for  a  member-elect.  This  is  at  best  faulty  logic, 
however • 

Harvard  professor  Erik  H.  Corwin  states:  "Congressional 
exclusions  of  members-elect  and  state  statutes  rendering  certain 
individuals  ineligible  for  congressional  office  may  have  identical 
effects  on  the  basic  interests  protected  by  the  Powell  decision — 
the  right  of  voters  to  'choose  whom  they  please  to  govern  them.'" 
Assume,  for  example,  that  Congress  initiated  a  policy  of  preventing 
the  seating  of  all  members-elect  having  served  twelve  or  more 
years.  Such  a  policy  would  have  precisely  the  same  effects  as  a 
state  statute  placing  limits  on  congressional  terms.  Both  would 
constrain  voter  choice,  and  both  would  effectively  add  to  the 
"standing  qualifications"  established  in  the  Constitution.  The 
congressional  policy  would  be  invalid  under  Powell:  it  is 
difficult,  if  not  impossible,  to  discern  a  reason  why  the  state 
statute  should  be  treated  differently. 
Conclusion 

In  conclusion,  the  historical,  political  and  constitutional 
arguments  against  term  limits  for  Members  of  Congress  compel  me  to 
strongly  oppose  a  "limited"  Congress  whether  initiated  by  states 
(which  I  have  argued  is  unconstitutional)  or  through  a 
constitutional  amendment.  The  problems  inside  Congress,  the  agony 
of  the  policy  gridlock,  the  public  distrust  of  Congress,  the 
excessive  power  of  interest  groups  and  lobbyists,  and  the  abuses  of 
campaign  finance  in  elections  should  be  solved  directly  through  the 
current  reform  efforts  before  the  Congress  not  through  term  limits. 
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Congressional  term  limits  will  only  exacerbate  the  problems  they 
are  supposed  to  solve.  Term  limits  would  infringe  on  the  citizens' 
right  to  determine  who  serves  and  for  how  long.  Term  limits  would 
remove  experienced  and  competent  Members  form  office  prematurely. 
Without  campaign  finance  reform,  term  limits  would  also  lead  to 
fewer  competitive  elections  and  a  stronger  link  between  interest 
groups  (and  their  political  action  committees)  and  new  Members  of 
Congress.  Term  limits  would  transfer  power  from  Members  of 
Congress  to  the  executive  branch,  lobbyists,  special  interest 
groups,  political  action  committees,  and  congressional  staff.  Term 
limits  would  undermine  the  basic  functions  of  Congress: 
deliberation,  representation,  lawmaking,  education,  and  oversight 
and  exacerbate  the  problems  they  are  supposed  to  be  solving. 

Mr.  Chairman  and  Members  of  the  Subcommittee  on  Civil  and 
Constitutional  Rights  of  the  House  Judiciary  Committee,  I  thank  you 
for  the  opportunity  to  present  my  views  on  congressional  term 
limits. 
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TABLE  1.  Scmmary  of  State  Activity,  1990-1994* 


by  Voters  Prior  to  IMS  (8) 


Ballot  Initiatives 

California 

Colondo 

Oklahoma 


Ballot  Initiative  Passed  on  the  November  IMS  Ballot  (14) k 

Arizona,  Arkansas,  California,  Florida,  Michigan,  Missouri,  Montana,  Nebraska, 
North  Dakota,  Ohio,  Oregon,  Sooth  Dakota,  Washington,  and  Wyoming 


Nov.  6,  1  WO  [Stats  terms  lifetime  limit] 
Nov.  6,  1990  [Fsdaral  and  State  terms] 
Sspt.  18,  1990  [Stats  terms] 


Ballot  Initiatives  Panned  on  the  November  IMS  Ballot  (1) 

Mains  [State  terms] 


Ballot  Initiatives  Rejected  by  Voters  (8)* 
California  Nov.  6, 1990  [Stats  terms 

Washington  Nov.  6, 1M1  [Fsdaral  and  Stats 


Ballot  Initiative  for  1M4  BaDot  (1) 

CeroSsd  for  1994  ballot  [Jan.  6,  1994]  [State  i 


bnut] 
•] 


(18) 


Legtalstion  to  Lbntt  i 

Introduced  in  State  Lesjadetarsei  1998 1 

Alabama,  Connecticut,  Idaho,  Indiana,  Iowa,  T  miislins,  *Mains,  m^g-*.  New  Hampshire,  New 

Mexico,  North  Carotins,  Oregon,  Tsuiisnoi,  "Wisconsin,  and  Wyoming 

Legbdation  to  Lbntt  State 
Profiled  or  Introdaoed  in 


Maine,  Maryland,  Mn—rhinirts,  "MinnssrWs,  New  HauunUre,  New 
Carolina,  Oregon,  Pennsylvania,  Rhode  Island,  Sooth  Carolina, 
•Wisconsin,  and  Wyoming 


,  "New  York,  North 
Utah,  Virginia, 


Constitutional 
Introdooed  in  or  Brought 

•Iowa,  Maine,  •South  Carolina, 


Idaho,  South  Dakota,  and  Utah 


•A*  of  January  WH. 

k  With  the 
pawed  by  tb* 


to  the  IMS 
and 


(8) 


tO  SB  OUteantiV*) 


of  Cehrarais  (where  State  lojbleterr'  em  fc  4 

go  Nc^nhw  6, 19«0)  end  North  Pt  r***v  (where  the  tniliiiln  prescribed  "|w^tA  cor  Federal 

li eheie  iiiljV  III—  flilliil  liiiliiliiMfwiill  i  llmUi  Hi  rsileiel snil rwaflsgialslin  lenw  Inc 

however,  the  Federal  and  State  term  hmite  were  eat  forth  in  two  < 

'  None  of  the  term  limit  mitiatme  on  the  Nor.  1992  ballot 

'indicates  States  in  which  propoatU  are  pendiaf  far  1994 


Source:   Sula  P.  Richardson,  Term  Limits  for  Federal  and  State  Legislators 
(Library  of  Congress,  Congressional  Research  Service:  Washington,  D.C., 
March  28,  1994),  p.  5. 
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TABLE  2.  Selected  State  Activity  on  Term  Limits:   1993-1994' 


State 

Number  &  Type 

of  Proposal 

Federal 
Offices 

State 
Offices 

Status 

Alabama** 

3  Bills  and 

Resolutions 

Yes(l) 

Yes  (2) 

1  died  in  committee  in  1993 
[HB343].  2  indefinitely  postponed 
675/93  fSBlOl,  SB133] 

Alaaka 

Ballot  Initiatives^) 
1  Bill 

Yes 

No 

Yes 
Yes 

Petition(s)  cumlsting. 

Intro  1/11/93;  in  committee 
CHJR6]. 

Arkaoaaa 

Ballot  Initiative^) 

2  Bilk  and 
Resolutions 

Yes 

NA(1) 

Yes 

NAU) 

Approved  11/8/92  (60%  to  40%).  A 
suit  (Hill  v.  Tucker)cnallenging 
the  constitutionality  of  the 
i:i 11141:1— innsl  term  limits  was  filed 
in  the  State  Circuit  Court 
11/13/92;  Court  ruled  the  Federal 
omits  unconstitutional  7/29/93; 
appeal  to  the  Arkansas  Supreme 
Court  is  expected. 

1  died  in  committee  in  1993 
[HB1691];  1  failed  House  passage 
4/6/98  [HJR100S]. 

California 

3  Bills  and 
Resolutions 

No  (8) 

Yes  (8) 

3  in  committee  [*ACA14,  'ACA24, 
•SCA28J. 

Connecticut  •• 

8  Bills  and 
Resolutions 

Yes  (3) 

Yes  (7) 

8  died  in  committee  in  1993 
IHJRS,  HJR4S,  HJR44,  SJR10, 
SJR14,  SJR29,  SJR80,  SJR32]. 

Delaware** 

1  Bill 

No 

Yes 

Intro  8/31/93;  in  committee 
f*HB184]. 

Georgia** 

3  Bills  and 
Resolutions 

No  (3) 

Yes  (8) 

2  in  committee  [*HR79,  *SR140]. 
1  Passed  Senate  amended  2/16/93; 
in  House  committee  PSRol 

Idaho 

Ballot  Initiatives) 

3  Bills  and 
Resolutions' 

Yes 

Yes(l) 

Yas 

Yes  (2) 

Petition(s)  circulating. 

1  passed  Senate  3/16/93;  died  in 
House  committee  in  1993 
[SB1208].  1  passed  Senate 
amended  3/24/93;  died  in  House 
committee  in  1993  [SB1209].   1 
intro  2/9/93;  died  in  committee  in 
1993  [HJR3] 

Tllin^i* 

Ballot  Initiative^) 

No 

Yes 

Petition(s)  circulating. 
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Table  2.  Selected  State  Activity  on  Term  Unite  1988-1  We    Continued 


State 

Number  ft  Type 
of  Proposal 

Federal 
Office* 

State 

Office* 

Statu* 

Indian**' 

2Bnkand 
Raaolution* 

Yee(l) 

Yea(l) 

2  died  in  committee  in  1993 
[HJR16,  HJR20J. 

loon— 

6  Bilk  and 

Re*,  for  Conet. 
Amend. 

Ya»(l) 
Yea 

Yea  (5) 
No 

6  n  committee  [*SJR6, 
•HJS2004,  *HJB200S,  •HJB2006, 

•HJR2006]. 

Intro  2/04/98;  in  committee 
[•HJB7X 

Loakien*0* 

2  Bilk  and 
Resolution* 

Yaa(l) 

Yaa(l) 

2  intro  in  1998;  died  in  committee 
[SB88.SBS7). 

Maine 

2  Ballot  Initiative* 

8  Bilk  and 
Resolution* 

Ree.  for  Conet. 
Amand. 

No 
Ye» 

Yaa(2) 
Yea 

Yea 

No 

Yea  (8) 
No 

1  approved  11/2/98  (68ft  to  32»>. 
1  petition  drcukang. 

*  reponea  uuui^MWOtj  om 
committee  in  1998  [HB672, 
HB8T8;  HB1076,  SB221).  1  paaeed 

1988  D3B5431. 1  Senate  inaktad  on 

rejection  in  1998  OBI].  2  in 
oommittee  rHB1128;  •SB220J. 

Failed  Bonem  ptemp  4/06V98 

[SB370  (joint  rentatioa)}. 

Muyiind" 

IBID 

No 

Ye* 

Intro  2/08/98;  died  in  oommitte* 

tHB735). 

Maaaachueetts 

Ballot  Initiative) 
4  Bilk  and 

Yaa 

No  (4) 

NA 

Yaa  (4) 

Petrtkm(e)  oertifkd  (or  the  1994 
faaUot  U-6-94> 

4  reported  unfavorably  from 
committee  in  1993  (HB668, 
HB2S77,  SBS29,  SB336]. 

IBID 

Yea 

No 

Intro  6722/98;  in  committee 
[HCBSS1]. 

MuuMMte"* 

8  Bilk  and 
Raaolutjona 

No  (9) 

Yea  (9) 

9  in  oommitte*  PHB24,  *HB26, 
•HB26,  •HB27,  •HB1214, 
•HB1634,  *SB498,  '38648, 
•SB1019]. 

Miaekeippr* 

7  Bilk  and 
Raaoltttiona 

NA(3) 
No  (4) 

NA(3) 
Yea  (4) 

7  died  in  committee  in  1998 
(HCR4,  HCR12,  HCR38,  HCR34, 
HCR68,  HCR69,  SCBS31). 

278 


Table  2.  Selected  State  Activity  on  Term  Limits:   1993-1994— Continued 


State 

Number  &  Type 
of  Proposal 

Federal 
Offices 

State 
Offices 

Status 

Nevada 

Ballot  Initiative^) 

Yes 

NA 

Petiuomsi  circulating. 

New  Hampshire" 

2  Bilk  and 
Resolutions 

Yes(l) 

Yee(l) 

1  passed  House  amended  3/16/93; 
passed  Senate  amended  6/18/93; 
Conference  committee  unable  to 
agree  6/04/93;  moved  inexpedient 
to  legislate  {HB390].   1  failed 
House  passage  3/17/93  [CACR6]. 

New  Jersey" 

IBfll 

NA 

NA 

Passed  Assembly  6/21/93:  reported 
from  Senate  committee  6/24/93 
r*CACR61 

New  Mexico** 

4  Bills  and 
Resolutions 

Yes  (2) 
No  (2) 

Yes(l) 

No  (2) 

NA.Q) 

•>  irxwnnitniy  pustponea  in  iwm 
[HJR14,  HJR15,  SJR4J.   1  died  in 
committee  [SJR3] 

New  York*' 

6  Bilk  and 

TJ'»  lilltM  Hit 

No  (6) 

Yes  (6) 

5  in  rrmmrttat,  [*AB1S59, 

•AB3137,  •SB1010,  •SB2361, 
•SBS582]. 

North  Carolina" 

6  Bilk  and 
Resolutions 

Yes(l) 

Yes  (6) 

4  reported  unfavorably  from 
committee  in  1993  [SB  15,  SB16, 
SB  79,  SB660].   1  indefinitely 
postponed  in  1993  [HB1 106].   1 
intro  6/17/93;  in  committee 
[HB1445]. 

Oklahoma* 

Ballot  Initiative^) 

Yes 

No 

Petition(s)  circulating. 

Oregon 

m 

4  Bilk  and 
nsaolii  lions 

Yes(l) 

Yes  (8) 
NA(1) 

4  intro  in  1993;  died  in  committee 
[HB344&  HJR16,  HJR47, 
SJR30].' 

Pennsylvania" 

2  Bilk  and 
Resolutions 

No  (2) 

Yes  (2) 

2  in  committee  [*HB696  (joint 
resolutios),  "HB14S9  (joint 
resolution)). 

Rhode  Island" 

3  Bilk  and 
Resolutions 

No  (3) 

Yes  (8) 

2  reported  unfavorably  from 
committee  in  1993  [HB6393, 
HB6777).  1  held  for  further  study 
in  1993  [•SB61). 

South  Carolina" 

IBfll 

1  Rat.  for  Const. 
Conv. 

No 
Yes 

Yes 

No 

1  tabled  in  committee  6/18/93 
[HB3262  (joint  resolution)]. 

1  in  committee  [*HB3299]. 
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Table  2.  Selected  State  Activity  on  Tens  Limits:  1998-1WM    Continued 


State 

Number*  Type 
of  Proposal 

Federal 

Offices 

State 
Offices 

Status 

Tennessee** 

7  Bilk  and 
Resolutions 

2  Res,  for  Const 
Conv. 

Yse(l) 
Yea  (2) 

Yss(7) 
No  (2) 

4  in  committee  [*HB60Q, 
•HB1238,  *HB1480,  *HJR22].  1 
taken  off  nones'  (will  not  be 
considered  by  committee  [SB14]. 
1  reported  unfavorably  nuui 
— mmrrtrr  [SB1022].  1  re-referred 
to  calendar  enmnittsa  4/12/93. 

1  taken  ofBos  notice' ISJR13J.  1 
returned  to  the  Clerk's  desk  (this 
is  the  first  step  taken  before  a 
measure  is  withdrawn  from 
farther  eoraaUeratkm)  [SJR49] 

Texas** 

4BUlsand 
Resohttioas 

1  Rea  for  Const. 
Amend. 

No  (4) 
Ysa 

Yes  (4) 
No 

4  died  in  committee  in  1903 
BUR42,  HJB6A  HJR94, 
HJR114). 

1  reported  from  committee  and 

AMOS  CO  OOCSStttttBO  OQ  IBs)  GswODQeU* 

in  1998  hot  not  scheduled  for  floor 
debate  and  vote  [HCR88]. 

Utah 

Ballot  Initiative^) 

1  Joint  Resolution 

Yet 

No 

NA 

Ysa 

Petitionee)  dreulatinf: 

Died  in  oammjttss  in  1998 

[SJR10]. 

Virginia** 

2  Bilk  and 
Resolutioos 

No(l) 
NA(1) 

Yss(l) 
NAU) 

2  kffled  in  committee  in  1998 
(HJR622,  HJR6471. 

Washington 

Ballot  Initiative.) 
IBill 

Ysa  (2) 

NA(1) 

Yes  (2) 
NA(1) 

Approved  11/3/92  (82*  to  48%).  A 
salt  «*■**— >ff***s  the 
constitutionality  of  the  State- 
imposed  limits  has  been  filed  in  a 
federal  district  court  in  Seattle 
Washington.  The  case  combines 
two  lawsuits  against  term 
limits    Tfrfmrfnf  v.  Qngoirt  and 
Colony  v.  Monro.  Arguments 
were  beard  on  January  11, 1994. 

In  committee  [•HJR4203]. 

Wisconsin** 

1  Joint  Resolution 

Yes 

Yas 

In  committee  in  1993;  will  die  if 
no  action  is  taken  during  1994 

Session  [•SJR18]. 
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Table  2.  Selected  8tate  Activity  on  Term  Limit*:    1993-1994— Continued 


State 

Number  &  Type 
of  Proposal 

Federal 
Offices 

State 
Offices 

Status 

Wyoming 

3  Bills  and 
Resolution* 

Yes  (2) 

Yes  (2) 

1  died  in  committee  is  1993 
[HB147].  1  passed  House  amended 

A/z/vo,  reported  unfavorably  irom 
Senate  committee  2/3/03  [HE220] 
1  passed  House  amended  2/2/93; 
died  in  Senate  committee 
[HB221] 

Sourcs*:  VS.  Ttrm  Limit*  (tslsphoas  interviews);  LEOS/NEQB  On  Lin*  Data  Baa*  State  Bill  Tracking  Fila  (StateNet); 
various  offieaa  of  tha  individual  State  Lsfjslsturss  and  Executive  branch  (•.g..  Secretary  of  um  Senate,  Clerk  of  tha  Houae, 
Lssjslsavs  Information  Office,  Chief  Counaal'a  Office,  State  Librarian,  Secretary  of  Stata— Elections  Division*,  etc.). 


i  States  allow  proposals 


i  introduced  in  1993  and  earned  to  the  1994  Isgislaav*  i 
to  be  earned  over  from  one  legiaiaav*  session  to  tha  next). 

**    Indksasi  Stata  does  not  have  the  initiative  pwesea. 

HA  ■  Information  not  readily  available  from  source*  consulted 

a.  Attained  the  initiative  proceai  in  1992,  bringing  to  s  total  of  24  the  number  of  State*  which  have  an  initiative  \ 

b.  Oklahoma-  Voters  approisd  (67%  to  89%)  a  ballot  mitiaav*  limiting  the  tanure  at  their  State  lagislstors  on  9,18/90. 

c  Oregon:  SJB30  proposes  *a  wslitiitional  amendment  to  remove  limit*  on  term*  of  etatewide  officers  [and)  submit* 
resolution  to  people  at  (the)  next 


Source:   Sula  P.  Richardson,  Term  Limits  for  Federal  and  State  Legislators 
(Library  of  Congress,  Congressional  Research  Service:   Washington,  D.C., 
March  28,  1994),  pp.   16-20. 
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Mr.  Edwards.  Thank  you  very  much,  Professor  Thurber. 

Mrs.  Schroeder. 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman,  for  letting  me  be 
first.  I  have  a  hearing  I  am  supposed  to  be  chairing  right  now. 

Since  I  deferred  on  an  opening  statement,  there  were  a  few 
things  I  wanted  to  quickly  say. 

You  know,  if  you  truly  believe  that  the  three  branches  of  govern- 
ment are  to  be  in  check,  I  think  you  make  a  very  good  point,  that 
if  you  put  term  limits  on  the  House  and  Senate  without  putting 
term  limits  on  the  judiciary,  you  really  swing  that  balance.  People 
will  say,  but  we  have  term  limits  on  the  President.  Yes,  we  do. 
Maybe  that  is  right.  Maybe  that  is  wrong.  I  do  think  the  presidency 
has  much  more  power  than  we  think  about  because  of  TV. 

Let  me  move  to  an  area  that  I  know  well,  where  we  have  strin- 
gent term  limits  and  I  have  felt  it  to  be  a  problem  to  be  perfectly 
honest.  That  is  the  military.  When  you  look  at  the  military,  you  ei- 
ther have  a  party  to  welcome  the  new  general  or  to  send  out  the 
old  general. 

There  is  just  constant  rotation.  Whenever  we  start  trying  to  pur- 
sue what  happened  to  a  weapon  system,  what  happened  to  this, 
what  happened  to  that,  we  have  to  have  a  whole  table  of  people 
who  were  at  one  time  in  charge  of  that;  and  they  all  can  sit  there 
pointing  to  the  other  people;  you  never  can  hold  anybody  account- 
able for  anything. 

I  think  if  you  look  at  the  military,  we  have  treated  it  very  dif- 
ferently. If  we  had  been  as  stringent  as  we  have  been  on  other  Cab- 
inet offices  for  accounting  and  cost  overruns  and  everything,  we 
would  be  in  big  trouble.  We  haven't  because  we  needed  it. 

But  then  if  you  look  at  the  military  again  and  find  the  one  per- 
son who  is  tremendously  successful,  he  didn't  have  a  term  limit  on 
him.  That  was  Admiral  Rickover.  He  came  in  and  got  the  nuclear 
submarine  program  going.  He  did  a  very  good  job.  We  have  never 
had  the  cost  overrun  or  the  problems  with  the  nuclear  submarine 
program  that  we  certainly  had  in  many  others. 

So  it  is  an  interesting  area  where  the  presumption  is  everybody 
in  the  military  knows  every  single  job  and  we  will  rotate  them 
through  everything;  and  it  hasn't  worked  particularly  well. 

There  are  other  countries  that  have  tried  this,  too.  It  hasn't 
worked  particularly  well.  I  think  Mexico  has  term  limits  and  found 
that  they  created  a  whole  class  of  professional  politicians.  You  run 
for  one  office,  then  another  office,  then  use  that  office  to  run  for 
the  next  office,  which  may  not  be  the  best  solution  either. 

I  must  say  that  I  guess  it  is  more  like  an  opening  statement  than 
it  is  anything  else.  I  found  your  statements  on  women  a  little  sur- 
prising, because  we  do  have  women  in  the  leadership.  Barbara 
Kennelly  is  alive  and  well  the  last  time  I  talked  to  her.  One  of  the 
things  we  have  found  is  that  it  is  very  hard  for  women  to  get  elect- 
ed internally  in  the  leadership.  I  think  your  chart,  too,  suggesting 
in  the  private  sector  51  percent  of  the  decisionmakers  are  women 
may  be  a  little  out  of  line.  When  I  last  looked  at  corporate  America, 
I  cfidn't  quite  see  them  sitting  on  the  boards.  Certainly,  I  want 
more  women.  Certainly,  I  want  more  of  that.  Certainly,  I  see  all 
of  that. 
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Basically  America  wants  quick  fixes  and  we  love  one-size-fits-all. 
And  I  have  a  feeling  that  we  are  frustrated  with  government  be- 
cause we  don't  know  where  we  are  going  right  now  and  we  are  not 
very  historically  steeped  in  a  lot  of  the  debates  about  power,  and 
power  over,  versus  power  for. 

This  comes  along.  It  is  kind  of  a  one-size-fits-all.  It  also  is  kind 
of  a  quick  fix.  There  may  be  some  merit  to  it,  but  I  tend  to  person- 
ally think  it  is  a  little  bit  frightening  if  you  don't  have  balance 
among  the  other  branches. 

I  just  thank  the  panel.  I  thank  people  for  having  the  hearing.  I 
am  sorry  to  have  to  run  out  and  start  my  own. 

I  will  consider  that  my  opening  statement,  Mr.  Chairman. 

Thank  you  for  letting  me  do  that. 

Mr.  Edwards.  Thank  you  very  much,  Mrs.  Schroeder. 

Mr.  Hyde. 

Mr.  Hyde.  Well,  thank  you  very  much. 

Just  a  word  to  Ms.  Mitchell. 

You  said,  you  talked  about  how  unpopular  Congressmen  are, 
Congress  people.  It  may  well  be  right. 

You  are  a  lawyer.  How  popular  is  the  legal  profession? 

Ms.  Mitchell.  Not  very.  I  think  it  is  deserved. 

Mr.  Hyde.  Do  you  really? 

Ms.  Mitchell.  Yes.  I  am  not  one  of  these  people  who  believes 
that  you  can  change  perceptions  just  through  PR  campaigns.  I  read 
the  suggestions  that  perhaps  the  way  to  make  the  American  people 
feel  better  about  Congress  is  by  building  a  $7  million  visitors'  cen- 
ter. 

Mr.  Hyde.  You  and  I  have  comprehensive  differences  of  opinion. 
I  am  a  lawyer.  I  am  proud  of  the  legal  profession;  I  think  it  serves 
the  country  very  well.  It  has  its  negative  side,  as  I  say.  The  12 
apostles  had  one  that  didn't  turn  out  so  well. 

And  I  am  proud  of  Congress,  too.  I  think  there  are  an  awful  lot 
of  decent,  good  people  here.  Nonetheless,  I  just  want  to  provide 
some  statistics  since  you  are  a  statistician,  of  some  attainment.  Ac- 
cording to  vital  statistics  on  the  Congress,  43  percent  of  this  House 
of  Representatives,  187  Members,  have  served  three  terms  or  less; 
68  percent  have  served  six  terms  or  less.  So  there  is  a  turnover. 
There  is  a  constant  churning. 

My  real  question,  and  I  will  be  very  brief,  maybe  I  will  ask  Linda 
Fowler  this:  It  is  a  little  hard  to  come  to  grips  with  what  the  real 
problem  of  the  term-limit  people  are  because  one  says  we  are  too 
close  to  the  people,  and  we  need  a  constitutional  change. 

Then  somebody  else,  to  wit,  Mark  Petrack,  associate  professor, 
University  of  California,  Irvine,  November  18,  here,  said  we  are  too 
close — we  are  too  far  away  from  the  people.  We  are  too  remote.  I 
think  my  friend,  Mr.  Canady  said  that  earlier. 

Are  we  overresponsive;  are  we  detached;  self-involved? 

Ms.  Fowler.  This  is  like  Goldilocks  and  the  porridge,  in  terms 
of  how  we  find  "just  right." 

I  was  struck  in  reading  Mr.  Will's  and  Ms.  Mitchell's  testimony 
today  at  the  inconsistency  in  the  term-limits  arguments.  In  fact, 
the  one  you  point  out  is  the  most  glaring  one;  but  the  whole  ques- 
tion about  the  role  of  interest  groups  and  special  interests,  the  role 
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of  other  political  leaks,  the  arguments  on  this  movement  are  just 
rife  with  contradictions  all  the  way  through. 

I  think  that  really  highlights  Professor  Thurber's  point;  that  is 
if  we  reform  Congress,  let's  be  clear  about  what  it  is  we  want  to 
reform.  Let's  be  clear  about  cause  and  effect. 

And  the  fact  of  the  matter  is  that  there  have  been  some  very  so- 
phisticated statisticians,  most  of  them  economists  interestingly 
enough,  not  political  scientists,  who  tried  to  find  tenure  effects  on 
rollcall  voting  in  part  because  they  wanted  to  account  for  Congress' 
tendency  to  overspend  and  use  the  public  sector  rather  than  the 
private  sector.  They  tried  to  blame  it  on  seniority. 

The  fact  of  the  matter  is  there  has  been  a  lot  of  statistical  analy- 
sis, more  sophisticated  than  done  here,  with  polled  residuals  and 
multistate  regression  equations.  The  fact  of  the  matter  is  the  evi- 
dence is  very  inconclusive  on  either  side.  It  is  hard  to  demonstrate 
that  long  senior  Members  or  retiring  Members  are  unresponsive  to 
constituents,  that  they  spend  more,  whatever.  It  is  hard  to  say  that 
they  aren't  that  way. 

The  one  thing  that  does  happen  in  retirement  that  everybody 
seems  to  agree  on  is  that  absenteeism  is  increasing  significantly 
when  you  have  Members  about  to  retire.  And  we  can  construct  a 
number  of  reasons  why  that  might  be  the  case:  Maybe  they  are  out 
looking  for  their  next  job;  maybe  they  are  home  spending  more 
time  with  their  families,  whatever.  Certainly  that  is  the  only  clear 
tenure  effect  I  know  of. 

I  think  it  behooves  the  advocates  of  term  limits  to  do  a  better  job 
of  demonstrating  that  the  causes  of  the  problems  with  Congress  are 
connected  with  careerism. 

May  I  add  something  in  response  to  a  remark  Mr.  Coble  made, 
maybe  because  we  like  stories  about  farmers. PART  3 

You  said  the  farmer  was  ready  to  try  something  that  might  not 
work  because  everything  else  failed.  I  think  an  honest  reading  of 
the  last  decade  of  Congress'  experiments  with  reform  suggest  that 
serious  efforts  have  not  been  made  inside  the  institution  to  deal 
with  some  of  the  problems.  And  if  there  were  a  more  serious  effort 
to  deal  with  some  of  the  problems,  your  own  internal  committees 
have  identified  them,  we  might  not  find  people  making  the  kinds 
of  extreme  statements  that  the  term  limit  advocates  make  about 
how  to  improve  Congress. 

Mr.  Hyde.  Thank  you  very  much. 

My  time  is  up. 

Ms.  Fowler.  I  am  sorry  I  took  so  much  of  it. 

Mr.  Edwards.  Mr.  Coble. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

To  the  panel,  as  has  been  said  before,  I  appreciate  you  all  being 
here. 

Henry,  I  did  not  mean  to  accuse  you  of  pointing  accusatory  fin- 
gers of  hypocrisy.  I  think  maybe  inconsistent  might  have  been  a 
better  word.  Let  me  elaborate  a  little  bit  on  that. 

Just  because  a  person  espouses  term  limits,  I  don't  think  that 
means  that  he  should  comply  until  it  is  enacted,  because  there  are 
many  people  in  this  Congress  who  don't  need  to  go  home.  They 
need  to  be  serving  in  public  life. 
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There  are  others  conversely  who  do  need  to  go  home;  but  I  don't 
think  we  need  to  make  that  requirement  until  it  applies  to  all  of 
us.  That  was  the  point  I  made. 

Mr.  Hyde.  Would  my  friend  yield? 

Mr.  Coble.  Sure. 

Mr.  Hyde.  The  gentleman  espouses  chastity;  does  the  gentleman 
refuse  to  practice  it  until  everybody  does? 

Mr.  Coble.  Get  him  out  of  here. 

Mr.  Chairman,  I  am  taking  the  fifth  on  this.  Send  him  back  to 
Illinois. 

Let  me  recover  my  thoughts. 

Henry  is  too  clever  for  me. 

This  is  a  very  hot  button,  as  evidenced  by  your  figures. 

Ms.  Mitchell,  I  don't  want  to  point  an  accusatory  finger  to  you, 
but  I  think  in  response  to  Mr.  Hyde's  question,  I  don't  believe  you 
really  meant  to  say  that  we  should  come  here  on  day  one  and  know 
the  job.  I  will  give  you  a  chance  to  respond  to  that — but  I  don't 
know  that  that  would  apply  to  any  job  you  go  to.  I  don't  think  it 
is  realistic  to  believe  you  would  know  it  the  first  day. 

Eight  years  may  be  excessive,  but  it  does  take  a  while  to  find  out 
where  the  bathrooms  are  around  here,  for  example;  some  length  of 
time  is  required  for  that. 

My  good  friend  from  Illinois  referred  to  issue  of  the  lack  of  acces- 
sibility on  the  part  of  some  elected  officials.  I  know  Democrats,  Re- 
publicans, liberals,  conservatives,  it  cuts  completely  from  one  end 
to  the  other  of  the  spectrum,  who  never  go  home. 

You  see  them  maybe  5  or  6  weeks  before  an  election.  All  of  a  sud- 
den, they  pop  up  and  are  accessible.  Otherwise,  they  come  up  on 
the  Potomac  and  get  lost.  Others,  on  the  other  hand,  may  go  home 
too  often.  They  say  you  can  score  your  constituents  by  being  too  ac- 
cessible. I  think  accessibility  and  accountability  are  hallmarks  by 
which  to  be  judged.  I  don't  think  you  can  damage  it  that  way.  I 
don't  think  you  can  be  too  accessible. 

I  want  to  ask  Mr.  Will  a  question  before  I  conclude. 

Mr.  Will,  and  ladies  and  gentleman  of  the  panel  there  appears 
to  be  a  certain  amount  of  zeal  that  accompanies  conversion;  the 
converted  alcoholic,  the  converted  smoker.  I  come  from  a  tobacco- 
producing  area  where  tobacco  is  very  significant  to  the  well-being 
of  our  economy.  I  am  up  to  here  with  converted  smokers;  converted 
Catholics  who  were  formerly  Baptists;  converted  Baptists  who  were 
formerly  Catholics;  all  sorts  of  zeal  and  enthusiasm. 

Well,  as  I  said  at  the  outset,  I  am  an  advocate  of  term  limitation, 
but  the  zeal  and  enthusiasm  is  missing  because  of  the  imperfec- 
tions. 

Mr.  Will,  having  said  all  that,  you  touched  on  it  in  your  book  a 
little  bit,  and  your  comments;  but  if  you  can  tell  us  briefly,  because 
my  time  is  about  to  expire,  too,  tell  us  what  brought  about  your 
conversion  because  I  am  trying  to  find  some  of  that  zeal  and  enthu- 
siasm. I  know  you  at  one  time  were  not  an  advocate  of  term  limita- 
tion and  now  you  are  an  enthusiastic  supporter  of  term  limitation. 

Mr.  Will.  That  is  right.  My  conversion  to  keep  the  religious  lan- 
guage in  play  here  is  not  that  hard  to  understand.  I  address  Profes- 
sor Thurber  to  First  Corinthians:  "When  I  was  a  child  I  spoke  as 
a  child,  I  thought  as  a  child.  Now  I  put  away  childish  things." 
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Mr.  Coble.  Mr.  Will,  I  am  going  to  pair  you  and  Henry  Hyde  off. 

Mr.  Will.  We  have  been  paired.  I  look  forward  to  Henry  joining 
the  fray  here.  "Never  too  much  zeal,"  said  Talleyrand. 

I  don't  bring  to  this  a  messianic  crusading  zeal.  I  am  a  conserv- 
ative because  I  know  the  unintended  consequences  of  reforms  often 
are  larger  than  and  diametrically  opposed  to  the  intended  con- 
sequences. I  should  think  it  is  my  conversion,  a  certain  momentum 
for  respect,  in  that  the  short  answer  to  your  question  is  in  Yogi 
Berra's  words,  he  said,  "You  can  observe  a  lot  by  just  watching." 

I  just  watched  the  functioning  of  the  modern  State  and  decided 
that  this  reform  addresses  the  problems.  The  threshold  question 
that  must  be  asked  by  opponents  of  term  limits  is:  Are  you  happy 
with  the  way  things  are  going? 

Now,  if  you  loathe  Congress,  I  can  understand  opposing  term 
limits.  I  cannot  understand  defending  the  status  quo  with  quite  the 
zeal,  using  that  word,  that  is  marshaled  on  behalf  of  the  current 
procedure. 

Mr.  Coble.  Well,  I  guess  my  time  has  expired,  Mr.  Chairman. 
I  will  conclude  here.  I  guess  the  problem  I  have  in  lacking  my  zeal 
is  that  I  readily  know  that  it  ain't  working  right  now.  I  just  have 
doubts  that  term  limitation  will  make  it  work  right.  That  is  the 
problem. 

Mr.  Will.  If  I  may  add  a  thing.  I  am  astonished  at  the  astonish- 
ment expressed  over  the  fact  that  70  percent  feels  they  ought  to 
have  a  diversity  of  opinions,  that  there  are  indeed  various  points 
of  view.  They  once  gave  a  concert  in  Indianapolis  featuring  50  pia- 
nists. Pianos  are  wonderful,  but  that  is  too  many  pianos. 

In  fact,  we  have  an  orchestra  with  different  instruments,  dif- 
ferent points  of  view,  different  tangents,  different  facets  of  support. 
This  is  not  astonishing.  It  is  to  be  expected  when  a  church  goes 
from  a  small  sect  into  a  sprawling  movement,  such  as  the  term- 
limit  movement  has. 

Mr.  Coble.  Thank  you  again,  folks. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Mr.  Canady. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

Ms.  Fowler,  you  indicated  that  you  believe  there  have  not  been 
serious  efforts  within  the  Congress  to  reform  the  Congress  and  that 
if  such  efforts  were  made  and  were  fruitful,  successful,  the  public 
concern  that  has  led  to  support  for  term  limits  would  go  away. 

What  specific  reforms  do  you  have  in  mind  that  would  solve  this 
problem  of  the  public's  perception  of  the  Congress? 

Ms.  Fowler.  Well,  I  don't  mean  to  imply  all  of  the  burden  of  re- 
form should  be  on  this  body,  because,  in  fact,  the  Congress  is  em- 
bedded in  the  entire  party  system  that  is  in  serious  disarray.  You 
are  exquisitely  reflective  of  many  of  the  larger  problems  in  society. 

Certainly,  I  think  the  one  we  all  allude  to  is  campaign  finance 
and  engendering  reform  of  the  campaign  finance  system.  In  the 
end,  the  real  problem  that  seems  to  drive  the  lack  of  competitive- 
ness, at  least  of  some  degree,  has  to  do  with  the  lack  of  access  of 
challengers  to  funds. 

My  view  is  that  if  you  want  to  make  challengers  more  competi- 
tive, then  let's  do  things  to  make  it  more  likely  that  strong  chal- 
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lengers  will  emerge.  One  of  those  things  is  changing  the  current 
campaign  finance  system. 

Another  thing  is  to  improve  the  capacity  of  both  parties  to  recruit 
strong  challengers.  A  third  thing  is  to  make  it  easier  for  them  to 
get  their  message  out  to  the  public. 

Mr.  Canady.  Are  you  saying  you  think  the  public's  desire  for 
term  limits  is  fueled  simply  by  their  view  that  the  electoral  system 
is  not  as  competitive  as  it  might  be?  Don't  you  think  it  is  some- 
thing deeper  than  that  about  the  substance  of  the  way  they  see  the 
Congress  performing? 

Ms.  Fowler.  No.  I  think  a  big  part  of  it  is  that  they  worry  about 
the  lack  of  a  level  playing  field  and  the  whole  theme  of  the  lack 
of  competitiveness  in  congressional  elections.  I  think  that  is  one  of 
the  big  features  of  it.  That  doesn't  mean  to  say  it  is  the  whole 
thing. 

Mr.  Canady.  In  discussing  this  with  constituents  and  people  out 
in  the  country,  that  is  not  something  they  focus  on.  I  think  it  is 
more  of  a  concern  about  an  institution,  what  they  view  as  a  corrupt 
institution,  an  institution  which  is  not  responsive  either  to  the 
opinions  or  to  the  interests  of  the  people. 

So  I  don't  know  that  we  are  going  to  solve  this  public  concern  by 
changing  the  way  we  finance  campaigns.  That  may  be  part  of  it. 
There  is  a  separate  debate  you  can  have  over  that,  whether  that 
would  be  desirable. 

I  will  tell  you  I  am  somewhat  skeptical  about  all  the  proposals 
I  have  seen,  because  it  seems  many  of  those  proposals  are  simply 
designed  to  actually  help  incumbents;  and  I  think  that  much  goes 
under  the  name  of  reform  movement  when  it  comes  to  campaign 
finance  and  is  simply  incumbent  protection.  I  think  you  have  to 
focus  on  other  resources  that  are  available  to  incumbents  than  just 
the  frank  and  abuse  of  the  frank. 
Ms.  Fowler.  Campaign  finance  would  be  one  aspect  of  it. 
Mr.  Canady.  Is  that  the  only  sort  of  reform  you  have  in  mind? 
Ms.  Fowler.  No.  In  terms  of  trying  to  involve  the  minority  more 
effectively  in  the  deliberations  of  the  House,  I  think  there  is  more 
that  could  be  done  there.  The  antipathy  and  animosity  that  seems 
to  be  so  characteristic  of  business  in  Congress  right  now;  certainly 
getting  a  better  handle  on  the  budget  is  another  big  part  of  it. 

But  while  we  are  talking  about  conversion  experiences,  we  had 
in  upstate  New  York  in  a  little  village,  a  slate  of  candidates  who 
ran  for  the  town  board.  They  ran  with  the  platform  they  would 
seek  only  one  term  in  office  and  because  they  were  not  seeking  re- 
election, they  would  be  able  to  make  tough  decisions  to  cut  the 
budget  and  lower  taxes. 

The  first  thing  they  did  was  eliminate  the  police  department  to 
shift  the  burden  of  policing  the  village  to  the  county  sheriffs  office. 
The  citizens  in  that  village  tried  lawsuits,  tried  petitions,  tried  to 
get  the  State  legislature  to  intervene.  What  was  interesting  is  my 
mother  and  dad,  long  time  Republicans,  were  avid  supporters  of 
term  limits  until  this  particular  event  happened. 

What  was  interesting  to  them  was  they  went  to  all  the  town 
meetings,  engaged  in  deliberation  about  this  particular  policy  out- 
come and  in  the  end,  the  board  said  we  don't  care  what  your  opin- 
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ions  are,  we  don't  care  whether  you  don't  vote  for  us,  this  is  the 
way  it  is  going  to  be. 

Since  that  experience  my  mother  and  dad  are  no  longer  support- 
ers of  term  limits.  I  think  that  is  really  the  issue  in  a  nutshell. 

What  do  we  have  in  our  weak  party  democracy,  where  there  are 
so  few  cues  for  voters  and  so  few  real  handles  to  holding  Members 
accountable?  What  do  we  have  to  replace  that,  other  than,  right 
now,  the  desire  for  reelection?  I  don't  see  anybody  talking  about 
what  kinds  of  supports  institutionally  we  might  give  the  public  if 
we  were  to  inflict  term  limits  on  them. 

Mr.  Canady.  Thank  you,  Mr.  Chairman. 

If  I  may,  Mr.  Chairman,  beg  your  indulgence,  to  ask  Mr.  Will  his 
view  on  the  constitutionality  of  State  term  limits  on  Members  of 
Congress. 

Do  you  have  an  opinion  on  that? 

Mr.  Will.  I  do,  but  I  am  not  the  Supreme  Court.  If  I  were,  I 
would  support  the  constitutionality  of  the  Arkansas  law.  The 
premise  of  attacking  it  is  false.  The  premise  is  there  has  always 
been  uniformity  in  the  criteria  for  ballot  access  in  this  country. 
That  is  demonstrably  false. 

The  premise  of  those  attacking  the  Arkansas  law  is  that  the 
three  qualifications  listed:  age,  nationality,  and  State  residency  are 
exclusive  and  not  minimal.  Under  that  fair  understanding  of  the 
qualification  for  running  for  Congress,  James  Madison,  the  Father 
of  the  Constitution,  ran  under  an  unconstitutional  arrangement  for 
the  First  Congress  because  in  the  State  of  Virginia  he  was  required 
by  State  law  to  be  a  member  of  his  district — the  Constitution  is  si- 
lent on  that;  and  he  ran  under  a  State  law  that  said  all  people  run- 
ning must  be  freeholders,  having  a  property  requirement. 

Either  Mr.  Madison,  the  Father  of  the  Constitution,  didn't  under- 
stand the  Constitution  or  the  critics  of  the  average  law  don't  under- 
stand the  Constitution.  I  will  stay  with  Mr.  Madison. 

Mr.  Canady.  Thank  you. 

Mr.  Edwards.  I  just  have  one  question  before  I  turn  to  Mr. 
McCollum. 

Professor  Thurber,  I  fear  that  with  term  limits,  it  could  enor- 
mously increase  the  power  of  rich  corporations,  very  rich  people, 
and  organizations  in  this  country.  We  have  it  in  California. 

I  think  there  are  some  signs  already  that  that  is  happening.  Cor- 
porations say  to  their  vice  president  or  a  young  good-looking  vice 
president,  a  man  or  a  woman,  "George,  Mary,  you  go  to  Sac- 
ramento, go  to  Washington — Sacramento,  go  for  8  years.  Your  job 
will  be  waiting  for  you  when  you  come  back.  You  can  do  good 
things,  and  so  forth." 

They  will  not  be  too  explicit  about  what  they  want  done  in  Sac- 
ramento or  Washington.  But,  you  know,  there  are  very  few  of  us 
who  can  count  on  serving  our  country  in  Congress,  and  then  come 
back  and  find  our  nice  fat  job  waiting  for  us,  perhaps  with  the 
perks  all  there. 

Do  you  see  that  as  some  kind  of  a  threat  to  the  operations  of  the 
United  States  if  we  have  that  constitutional  amendment? 

Dr.  Thurber.  I  think  that  one  has  to  be  worried  about  who  con- 
trols recruitment  in  public  office  under  term  limits  or  without  term 
limits,  in  a  system  with  weak  political  parties.  Our  political  parties 
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in  many  States  do  not  control  recruitment.  We  have  LaRouche-ites 
running  against  the  Democratic  Party  in  Chicago  and  winning.  And 
former  Mayor  Daley,  I  am  sure,  rolled  over  in  his  grave  when  it 
happened. 

If  we  have  term  limits,  it  would  be  easier  for  special  interests  to 
focus  their  resources,  be  it  from  a  corporation  or  from  some  kind 
a  grassroots  movement  that  has  money  and  organization  to  influ- 
ence the  recruitment  of  those  who  would  get  into  public  office;  for 
good  or  bad.  They  would  come  in  for  a  short  period  of  time,  do  what 
they  wanted  to  do  for  those  people  who  helped  to  elect  them  and 
then  leave. 

Without  campaign  finance  reform,  without  reform  of  our  political 
party  system  that  allows  the  parties  to  have  more  control  over  re- 
cruitment, we  would  have  a  major  problem,  in  my  opinion,  with 
term  limits  being  linked  to  specialized  interests  in  society.  I  agree 
with  you. 

Ms.  Fowler.  So  do  I. 

Mr.  Edwards.  Thank  you,  Dr.  Thurber. 

Mr.  McCollum. 

Mr.  McCollum.  Thank  you  for  holding  this  hearing. 

This  is  the  second  one  you  have  been  gracious  to  hold.  We  appre- 
ciate that. 

I  have  one  or  two  quick  comments  and  one  or  two  relatively  short 
questions:  First,  listening  to  my  friend  Henry  Hyde,  I  am  reminded 
of  what  I  said  with  him  in  debates  that  go  back  10,  12  years  now. 
I  think  about  the  lead  by  example  comment  you  often  referred  to. 
I  still  say,  when  Dick  Gephardt,  Tom  Foley,  Ted  Kennedy,  and  oth- 
ers we  could  name  of  our  comrades  who  are  ready  to  follow  my  ex- 
ample, I  would  be  glad  to  lead  them  out.  But  at  this  point  in  time, 
I  don't  think  they  are  going  to  do  that.  It  doesn't  make  a  lot  of 
sense  for  those  of  us  who  believe  in  term  limits  to  walk  away  until 
we  have  a  uniform  system  throughout  the  Nation  for  everybody. 

The  system  as  it  exists  today  does  not  function  on  the  same  basis 
as  it  would  if  we  had  term  limits.  Frankly,  it  could  function  better, 
in  my  judgment,  if  we  did  have  term  limits.  That  is  my  judgment, 
and  I  respect  yours. 

Mr.  Chairman,  I  think  you  commented  about  the  polling  data;  70 
percent  of  the  American  people,  how  strong  that  feeling  is  now.  The 
implication  was  that  that  feeling  is  new. 

Historically,  that  is  not  so.  It  has  been  well  over  60  percent,  and 
up  as  high  as  70  percent  on  occasion,  since  the  mid- 1950's,  which 
is  the  earliest  time  polling  data  was  collected  where  the  public  sup- 
ported term  limits.  It  is  in  only  recent  months  and  years  we  have 
made  this  issue  nationally  prominent  in  terms  of  polling.  But  the 
public  polling  data  has  been  there  for  a  long,  long  time  in  this  sys- 
tem. 

Last  but  not  least,  I  cannot  help  but  comment  on  the  "amateurs" 
comment  Dr.  Thurber  made.  I  don't  believe  our  colleagues  who 
come  in  in  the  freshmen  class  are  amateurs.  My  experience  here 
in  the  14  years  I  have  been  here  is  that  certainly  after  the  first 
couple  of  terms,  most  of  us  understand  very  well  and  we  have 
delved  into  the  subject  matters  that  are  in  our  committees  and 
work.  In  my  view,  12  years  is  an  appropriate  time. 
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Your  criticism  might  be  made  to  the  6-year  limit  some  of  my  col- 
leagues do  advocate.  For  the  12  years  I  advocate,  I  think  by  the 
time  you  are  in  your  third  term,  you  are  capable  of  being  a  commit- 
tee chairman.  You  do  understand  it. 

I  have  never  been  the  chairman,  I  have  observed  a  number  of 
new  chairman  both  at  full  committee  and  subcommittee  since  I 
have  been  here.  Short-term  Representatives  are  more  likely  to  rein 
in  staff  and  oversee  them  and  not  take  everything  they  sign  for 
granted  than  sometimes  those  who  have  been  here  a  long  time  and 
therefore  depend  on  their  staffers.  I  think  that  is  not  a  particularly 
salient  point  of  criticism. 

Now,  I  am  curious.  I  heard  a  lot  today  of  George  Will,  and  I  ap- 
preciated very  much  all  of  you  coming  here,  particularly  your 
spending  the  time  with  us  considering  your  hectic  schedule.  One 
question  no  one  asked,  and  I  don't  think  I  ever  heard  you  expound 
upon,  occurred  to  me  during  the  course  of  this  day,  not  directly  rel- 
evant to  term  limits  but  I  have  been  associated  with  it.  Do  you 
have  any  opinion  about  whether  we  should  be  limiting  the  term 
House  Members  serve  from  2  to  4  years,  or  is  that  inconsistent 
with  this  thought  pattern  you  are  following.  Or  have  you  formed 
an  opinion? 

Mr.  Will.  I  would  love  to  see  this  body  pass  a  constitutional 
amendment  that  makes  it  possible  for  a  Member  of  the  House  to 
run  against  a  Senator  without  losing  his  seat.  That  being  the  prob- 
lem, I  don't  think  it  will  happen.  I  am  not  for  that. 

I  think  the  2-year  mechanism,  given  jet  aircraft  and  800  num- 
bers and  fax  machines  and  all  the  rest,  this  should  simplify  the 
process  of  2-year  terms. 

May  I  just  address  something  else? 

Mr.  McCollum.  Absolutely. 

Mr.  Will.  I  am  fascinated  by  Mr.  Hyde's  eight-year  threshold  for 
competence.  Before  sending  my  crack  staff  back  to  study  the  first 
silent  years  of  Henry  Hyde's  tenure  to  see  if  he  was  silent  and 
demur,  which  I  doubt 

Mr.  Hyde.  I  was  noisy  but  ignorant. 

Mr.  Will.  Donna  Shalala  comes  to  this  town  and  on  day  one 
takes  over  the  Department  of  Health  and  Human  Services  which 
is  larger  than  several  European  nations,  as  I  can  tell;  no  one  says 
how  can  she  on  day  one  do  this?  That  is  at  least  as  complicated, 
being  Secretary  of  HHS,  as  it  is  being  the  Representative  of  the 
Sixth  District  of  Illinois. 

In  the  executive  branch,  we  do  not  have  this  sense  of  a  pro- 
tracted period  of  preparation  for  complicated  jobs.  It  is  said  the 
permanent  Government  might  run  roughshod  over  these  people. 
Again,  as  I  say,  it  seems  the  permanent  Government  is  quite  con- 
tent with  the  reciprocal  relationship  they  have  with  long-term  in- 
cumbents. That  is  part  of  the  draw  here.  Staff,  when  has  staff 
grown  faster  than  during  the  period  of  prolonged  incumbency  and 
careerism  as  we  have  seen  in  modern  history. 

The  word  "amateurs"  has  been  used.  You  just  used  it,  it  comes 
from  the  French  word  to  love.  It  means  someone  who  does  some- 
thing for  the  love  of  it.  That  is  an  acceptable  motive  even  in  Wash- 
ington, the  last  time  I  checked. 


292 

By  the  way,  as  to  whether  or  not  the  newcomers  are  amateurs, 
I  believe  about  73  percent  of  the  new  people  in  this  Congress  were 
legislators  of  some  sort:  city,  State  legislators  at  a  lower  level.  They 
are  not  amateurs;  they  are  just  moving  around. 

Mr.  McCollum.  I  believe  your  comment  about  Clay,  Webster  and 
Calhoun  addresses  the  amateur  issue. 

You  preempted  the  next  question  I  was  going  to  ask,  asking  your 
thoughts  about  the  amateur  comment.  Your  mind  was  working 
ahead  of  me  on  it. 

I  don't  have  any  more  questions  to  ask.  I  think  what  we  have 
today  is  a  full  panel  discussion.  I  would  take  up  time  with  others 
but  that  is  obviously  not  my  role.  I  am  not  a  member  of  the  sub- 
committee. 

I  want  to  thank  all  four  of  you  for  coming,  being  panelists  and 
letting  us  have,  along  with  the  chairman  and  Mr.  Hyde,  to  hear  the 
term  limits  issue,  which  I  hope  will  come  to  a  vote  before  many 
moons  pass. 

Mr.  Edwards.  Mr.  Inglis. 

Mr.  Inglis.  Thank  you,  Mr.  Chairman. 

Thank  you. 

I  want  to  add  my  thanks,  Mr.  McCollum,  to  you  for  holding  this 
hearing.  In  a  lot  of  ways,  you  indicate  what  should  happen  in  this 
institution.  That  is  even  if  the  chairman  personally  disagrees  with 
the  issue,  nevertheless  he  holds  the  hearings. 

In  response  to  my  friend  from  Illinois,  I  would  tell  you,  Henry, 
I  am  one  of  those  unusual  creatures  who  will  limit  his  own  term. 
I  advocate  three  2-year  terms  here.  Therefore,  I  am  committed  to 
serving  no  more  than  three  2-year  terms. 

Mr.  Hyde.  We  will  throw  you  a  big  party  when  you  retire. 

Mr.  Inglis.  OK.  I  guess  that  gives  me  the  opportunity  to  com- 
ment on  your  career  surgeon  question  or  observation.  There  is  a  big 
difference — I  think  some  of  the  panelists  pointed  this  out— between 
a  career  surgeon  and  a  Representative. PART  4 

If  I  wanted  a  brain  surgeon,  I  agree  with  you.  I  want  a  brain  sur- 
geon. If  I  want  somebody  to  represent  me,  the  last  thing  in  the 
world  I  want  is  a  professional  politician,  somebody  who  has  become 
well-schooled  in  how  to  collect  PAC  money,  how  to  stroke  this 
group,  how  to  move  in  the  nuances  and  the  gray  areas  and  to 
somehow  be  some  kind  of  professional  politician. 

That  is  not  a  Representative.  That  is  what  the  American  people 
are  absolutely  sick  and  tired  of. 

I  have  a  couple  of  short  questions  for  the  panelists. 

First,  Ms.  Fowler,  do  you  not  believe  that  the  talented  can  run 
for  other  offices?  You  indicated  there  was  a  real  problem  if  we  lose 
this  talent. 

Ms.  Fowler.  Meaning  people  who  retire  from  the  House  would 
go  back  to  their  State  governments?  Run  for  the  Senate? 

Mr.  Inglis.  Mayor,  Senate,  President. 

Ms.  Fowler.  They  do  that  now.  A  big  percentage  of  the  retirees 
of  the  last  couple  of  years  have  done  precisely  that. 

Mr.  Inglis.  So  we  don't  lose  the  talent? 

Ms.  Fowler.  The  larger  number  of  people  who  retire  stay  right 
in  Washington  and  become  part  of  the  Washington  establishment. 
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I  think  60  percent  of  the  Members  who  left  the  last  class  have  be- 
come part  of 

Mr.  Inglis.  Which  goes  to  the  chairman's  question,  which  is  in- 
teresting. I  don't  know  of  any  Member  of  Congress  who  wants  to 
go  back  to  being  the  assistant  vice  president  of  tnat  bank  the  chair- 
man is  talking  about.  Most  want  to  go  take  jobs  for  six  and  seven 
figures,  working  for  some  lobbying  organization.  They  don't  want  to 
go  back  and  be  assistant  comptroller  for  a  company  in  California. 

Professor  Thurber,  you  indicate  there  is  a  real  problem  with 
amateurs  in  the  freshman  class.  One  of  the  biggest  problems  we 
have  right  now  is  unfunded  Federal  mandates.  It  seems  to  me  one 
of  the  most  talented  people  to  address  that  would  be  Mike  Castle, 
a  Member  of  my  freshman  class,  who  is  a  freshman  Republican  in 
this  House.  That  seems  to  me  to  fly  in  the  face  of  your  argument 
that  somehow  we  have  a  bunch  of  amateurs  here. 

I  think  it  is  also  important  to  point  out  that  Kidder  Peabody  just 
last  week  changed  its  CEO.  Now  if  Henry's  observation  is  correct, 
it  is  going  to  take  8  years  for  that  fellow  to  become  proficient  at 
his  duties  at  Kidder  Peabody.  I  assume  the  shareholders  of  Kidder 
Peabody  better  get  out. 

The  observation  that  Henry  would  make  is  that  he  has  been 
schooled  at  being  a  CEO.  Well,  Gov.  Mike  Castle  has  been  schooled 
as  being  a  capable  public  servant,  being  the  Governor  of  the  State 
of  Delaware  before  coming  here.  Do  you  think  it  will  take  8  years — 
just  a  short  answer,  if  you  will — does  it  take  8  years  to  become  ef- 
fective here? 

Dr.  Thurber.  No,  it  doesn't. 

In  fact,  the  amateurs — the  term  I  used  was  from  the  quote  of 
George  Will — are  very  wise,  knowledgeable  people.  They  have  had 
lots  of  life  experience.  Much  of  it  has  nothing  to  do  with  the  knowl- 
edge of  how  the  House  works  or  how  the  Senate  works  or  the  de- 
tails or  the  issues  that  they  must  address  on  the  committees  that 
they  have. 

Mr.  Inglis.  Let  me  interrupt  you  there,  if  I  may? 

Is  it  plausible  there  is  out  there  right  now  a  challenger  who,  in 
fact,  knows  the  health  care  system  upside  down  and  that  there  is 
a  chairman  who  has,  according  to  Ms.  Mitchell's  statistics — which 
I  think  are  correct  based  on  the  longevity  I  have  noticed  around 
here,  been  in  the  leadership  for  27  years;  is  it  conceivable  that  a 
freshman  that  is  brandnew  here  really  knows  health  care  and  the 
chairman  who  has  been  here  27  years,  hasn't  a  clue  what  is  going 
on  in  health  care? 

Dr.  Thurber.  If  you  read  the  literature  about  what  is  going  on 
with  challengers  right  now,  there  are  an  unprecedented  number  of 
doctors  that  are  running  for  Congress  at  this  point.  They  certainly 
know  about  health  care  from  their  own  experience.  They  may  not 
know  about  insurance;  they  may  not  know  about  hospitals;  they 
may  not  know  about  high-tech  developments;  they  may  not  know 
about  90  percent  of  the  other  jurisdictional  issues  before  Chairman 
Dingell's  committee,  for  example. 

He  not  only  has  health  care,  he  has  telecommunications,  a  vari- 
ety of  other  issues  that  doctors  probably  do  not  know  much  about. 
The  point  is  that  people  can  come  in  and  they  can  be  very  knowl- 
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edgeable  in  one  particular  area,  but  they  have  to  be  here  for  a 
while  to  learn  about  the  other  areas. 

Mr.  Inglis.  Let  me  ask  Mr.  Will  to  comment  about  that  question. 

Also,  if  you  will,  Mr.  Will,  the  staff  question.  I  am  very  interested 
in  the  observation  that  somehow  the  staff  will  take  over. 

My  staff  is,  I  guess,  taking  over  even  as  we  speak.  I  am  just 
going  to  be  here  for  6  years.  They  are  up  there,  I  guess,  planning 
my  switch  on  every  position,  or  something.  I  don't  know  what  is 
happening  in  my  office. 

Mr.  Will.  First,  with  regard  to  the  life  experience  question:  Pro- 
fessor Thurber's  worry  is  not  trivial  about  whether  new  Members 
will  understand  the  House.  A  reciprocal  worry  is  will  the  Members 
of  the  House  understand  life  out  there  in  the  private  sector.  I  will 
give  you  an  anecdote.  It  is  only  an  anecdote,  but  as  someone  said, 
Data  is  the  plural  of  anecdote.   These  things  add  up. 

George  McGovern,  after  several  decades  on  Capitol  Hill,  left  Cap- 
itol Hill,  and  among  the  things  he  did  was  start  a  restaurant  and 
inn  in  Connecticut.  It  failed.  No  disgrace  in  that.  Most  new  busi- 
nesses failed;  certainly  most  new  restaurants  fail. 

But  he  did  exclaim  plaintively,  he  said:  "My  God,  the  government 
paperwork,  why  didn't  anyone  tell  me?" 

Well,  if  he  had  been  out  there  or  if  we  had  more  people  to  whom 
the  private  sector  were  not  as  strange  as  Mongolia,  who  were 
aware  of  what  was  going  on  and  what  it  was  like  to  be  on  the  re- 
ceiving end  of  the  bills  that  come  pouring  forth  from  this  cataract 
of  a  Congress,  then  that  life  experience  would  be,  I  think,  a  leaven- 
ing, an  improving  consequence  of  term  limits. 

People  will  come  here  from  jobs.  They  will  expect  to  go  back  to 
live  under  the  laws  they  make. 

Now  with  regard  to  staff,  I  was  on  the  Senate  staff.  We  fancied 
we  ran  the  place  back  in  the  dark  ages.  That  was  the  early  1970's. 
The  Senate  staff  then  was  a  congressional  staff  that  was  a  small 
village  not  the  metropolis  it  is  today. 

Again,  it  strikes  me  as  passing  strange  for  opponents  of  term 
limits  to  say  the  staff  might  get  too  powerful  under  term  limits.  I 
believe  it  would  be  hard  to  find  a  power  they  are  not  exercising 
now. 

Dr.  Thurber.  May  I  make  a  comment  on  staff,  Mr.  Chairman, 
just  very  quickly? 

Let's  get  the  facts  right.  I  studied  staff  and  the  growth  of  staff. 
The  staff  leveled  off  and  has  been  going  down  in  terms  of  numbers 
since  1985  when  Gramm-Rudman-Hollings  passed,  and  in  1987, 
Gramm-Rudman-Hollings  II.  This  year,  it  has  been  cut  even  more. 
Yet,  it  is  powerful  because  it  has  the  power  of  knowledge. 

I  worry  about  people  managing  their  staff.  That  is  why  I  have 
written  an  entire  book  on  it.  It  is  a  problem  still  today;  although 
I  think  as  you  have  said,  junior  Members  coming  in  sometimes 
know  how  to  manage  their  staff  much  better  than  the  people  who 
have  been  around  here  for  a  while. 

Mr.  Inglis.  That  is  Mr.  McCollum's  point. 

Just  a  brief  thing,  Mr.  Chairman.  It  is  somewhat  interesting  that 
this  thing  is  not  that  large  actually.  It  is  easy  to  overstate  the  role 
of  a  Member  of  Congress.  That  comes  at  some  risk.  I  guess  I  should 
be  overstating  it  here. 
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As  Mr.  Will  pointed  out,  Donna  Shalala  arrives  in  town  and  oper- 
ates HHS.  Henry  Hyde  represents  582,000  people,  in  any  case.  We 
have  a  staff  of  15  people,  15  full-time,  two  part-time,  one  budget 
associate;  that  is  a  relatively  small  group  of  people.  In  fact,  if  I 
were  a  committee  chairman,  I  might  have  an  additional  20  people. 

Mr.  Gates  was  mentioned  earlier.  My  gosh,  look  at  the  size  of 
that  company;  one  fellow  is  the  chairman  of  it.  In  other  words,  we 
can  overstate  the  sophistication  of  this  job.  It  is  an  important  job, 
but  it  is  not  quite  that  mystifying. 

I  thank  the  chairman  again  for  holding  these  hearings. 

I  think  my  time  is  up. 

Ms.  Mitchell.  Mr.  Chairman,  might  I  respond  to  the  question 
Mr.  Hyde  put  to  me  several  minutes  ago  about  my  comments  about 
people  being  able  on  day  one  to  assume  these  responsibilities? 

Mr.  Edwards.  Proceed. 

Ms.  Mitchell.  Mr.  Hyde  made  reference  to  the  fact  there  has 
been  a  large  percentage  of  turnover  in  the  past  two  election  cycles. 
I  think  the  important  point  is  one  that  is  not  often  talked  about 
in  these  Chambers.  While  there  may  be  turnover,  and  as  the  chart 
demonstrates,  there  is  turnover  and  has  been  turnover  and  will  be 
more  turnover  this  election  cycle,  this  system,  the  internal  system 
under  which  Congress  is  organized,  rewards  longevity.  The  senior- 
ity system — which  is  the  holy  grail  of  the  House  and  Senate — is  not 
found  in  the  Constitution. 

It  isn't  found  in  the  statutes.  It  isn't  even  found,  as  I  understand 
it,  in  the  House  and  Senate  rules,  but  is,  rather,  found  in  the  party 
caucus  rules,  both  written  and  unwritten.  The  decisions  and  the 
things,  Mr.  Hyde,  that  you  referenced  that  take  such  a  long  time 
to  learn,  are  not  the  substantive  issues  that  the  American  people 
wanted  to  see  Congress  address  themselves  to,  but  are  procedural 
issues. 

I  would  suggest  that  one  of  the  problems  is  that  by  the  time  a 
person,  a  Member  of  Congress  has  acquired  the  internal  knowledge 
about  the  procedural  functioning  of  Congress,  that  one  may  have 
acquired  rather  bad  habits  because  it  is  a  lot  of  those  procedures 
that  the  American  people  look  at  and  think  are  not  really  appro- 
priate. 

It  is  the  substantive  issues,  I  think.  The  reference  to  health  care 
is  a  very  good  example.  My  suggestion  is  that  rather  than  talking 
in  terms  of  the  turnover  at  the  rank  and  file  level  of  the  Members 
of  Congress,  what  we  ought  to  be  looking  at  is  the  very  functioning 
and  basis  of  the  seniority  system  that  rewards  removal  from  pri- 
vate life  and  long-term  membership  in  order  to  be  rewarded  inter- 
nally. I  think  that  is  a  major  problem. 

Mr.  Hyde.  Mr.  Chairman,  are  you  going  to  yield  to  me? 

Mr.  Edwards.  Yes. 

Mr.  Hyde.  I  wanted  to  comment  on  the  seniority  system  and  a 
few  other  things.  I  will  be  as  hasty  as  I  can.  I  have  observed  the 
seniority  system  and  its  shortcomings.  I  have  observed  its  opposite, 
where  wealthy  Members  want  to  become  chairman  of  a  subcommit- 
tee and  they  send  big  contributions  to  their  colleagues  and  solicit 
their  vote  to  jump  over  the  most  senior  person. 
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I  am  sorry.  I  go  for  the  seniority  system.  If  someone  is  bad,  they 
are  moved  and  can  be  removed.  It  does  happen.  It  happens  around 

here. 

I  am  afraid  what  we  are  going  to  do  with  term  limits  is  not  get 
rid  of  the  careerist  or  the  professional  politician;  you  are  going  to 
play  political  chairmen.  You  will  have  politicians  moving  around. 
An  example  strikes  my  eye:  Bob  Inglis  wants  to  be  a  Senator.  He 
would  like  to  displace  Senator  Hollings,  certainly  not  just  one  term; 
we  are  talking  12  years  there,  plus  whatever  time  he  spends  there, 
he  will  spend  three  terms  here.  It  is  musical  chairmen.  You  are  not 
getting  rid  of  the  professional  politician. 

Now,  I  admit  to  being  a  slow  learner.  Eight  years,  I  am  still 
learning.  I  don't  know  beans  about  environment,  Superfund,  nu- 
clear waste  disposal,  weapons  systems,  public  works,  budgeting, 
health  care,  farm  policy,  veterans  affairs,  banking,  government  op- 
erations, the  United  Nations,  transportation  policies,  habeas  corpus 
reform,  a  life's  work,  abortion,  the  space  station.  I  don't  know  what 
to  do  on  that  yet.  Nuclear  waste  disposal?  A  life's  work. 

Believe  me,  these  are  not  easy  subjects.  You  have  no  time  to  read 
the  tons  of  material  that  you  must.  My  desk  looks  like  Los  Alamos 
after  a  test.  I  can't  throw  things  away,  I  don't  get  time  to  read 
them. 

Mr.  Inglis  is  a  quick  study.  I  dare  say  you  are  a  quick  study,  if 
in  one  day  you  would  know  your  job.  I  once  talked  to  a  Secretary 
of  Health  and  Human  Services,  HEW  back  then.  His  name  was 
Matthews.  We  had  a  lovely  chat. 

He  said  the  average  tenure  of  a  Secretary  is  22  months;  the  per- 
manent bureaucracy  barely  tolerates  us.  They  say,  "Yes,  Mr.  Sec- 
retary; we  will  get  right  after  that,  Mr.  Secretary."  They  know  you 
will  be  gone  one  of  these  days.  And  they  merrily  run  everything. 
That  is  the  problem  with  Shalala.  Madam  Shalala,  Ms.  Shalala, 
sure  she  was  able  to  run  that  place.  She  had  a  bunch  of  careerists 
there  who  deferred  to  her;  that  is  how  she  ran  it. 

Professional  politician,  the  last  thing  you  want.  Why  do  the 
freshmen  come  up  on  the  floor  and  ask  all  these  questions  of  us 
old  white  haired  guys?  Why  do  you  want  to  know  what  does  this 
bill  do? 

What  happens  with  that?  Why? 

You  want  somebody  who  has  been  around  the  block,  who  knows 
what  is  going  on. 

When  people  need  things  to  be  done,  you  find  somebody  to  call, 
and  you  have  to  find  somebody  who  knows  who  to  call.  That  takes 
years  of  experience.  Some  too  close,  too  far;  I  think  a  Congressman 
has  to  be  sort  of  in  the  middle.  Not  too  close  to  the  people  in  the 
sense  that  you  are  totally  responsive  to  everything  they  want,  be- 
cause they  want  wage  and  price  controls;  they  would  do  away  with 
all  foreign  aid;  you  wouldn't  have  much  of  a  civil  rights  legislation. 

At  the  same  time,  if  you  get  too  far  away,  you  are  not  represent- 
ing your  people.  So  you  have  a  2-year  term.  You  go  home  every 
weekend;  you  hold  court;  you  hear  confession;  listen  to  people;  help 
them;  go  to  their  banquets,  their  butcher  shop  dedications.  You  go 
everywhere  you  can,  Eagle  Scout  courts. 

You  try  to  draw  the  line  between  your  conscience,  your  brains, 
your  evidence,  your  testimony  and  what  the  people  really  want. 
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That  is  what  a  good  Congressman  does.  There  are  more  of  them 
than  bad  ones. 

I  thank  you  for  indulging  me.  This  was  heaven  to  get  all  this  off 
my  chest. 

Thank  you. 

Mr.  Edwards.  Mr.  Canady. 

Mr.  Canady.  I  have  iust  one  more  question  for  Mr.  Will. 

You  talked  at  some  length  about  the  consequence  of  having  term 
limits  being  a  more  energetic  Congress,  if  I  understood  what  you 
had  to  say  on  that.  Now,  if  you  end  up  being  wrong  on  the  constitu- 
tional issue — or  let's  put  it  this  way;  if  the  Supreme  Court  does  not 
agree  with  you  on  the  constitutional  issue,  wnat  do  you  foresee  as 
the  consequence  of  not  having  term  limits?  Again,  assuming  that 
the  Congress  does  not  act? 

And  quite  frankly,  after  being  here  one  term,  there  is  going  to 
have  to  be  an  enormous  change  in  this  Congress  and  in  the  make- 
up of  this  Congress  for  any  sort  of  term  limitation  proposal  to  make 
it  through.  On  this  committee,  the  subcommittee,  so  far  as  I  know, 
there  is  one  enthusiastic  supporter  of  term  limits — that  is  myself. 
One  other  supporter  and  the  rest  are  opponents. 

Now,  that  may  not  be  representative  of  the  House  as  a  whole, 
but  it  tells  you  a  little  bit  about  the  sentiment  around  here. 

But  I  am  interested  in  what  you  think  will  be  the  consequences 
for  our  system  of  governance  in  this  country. 

Mr.  Will.  First  let  me  say,  I  think  term  limits  are  coming  any- 
way. If  American  history  teaches  us  anything,  it  is  when  a  substan- 
tial majority  of  the  American  people  want  something  intensely  and 
protractedly,  they  get  it. 

It  seems  to  me  implausible  that  the  one  great  exception  to  that 
is  going  to  be  something  for  which  535  people  allow  them  to  have, 
at  most,  opposition.  If  it  doesn't  happen,  as  I  say,  I  think  it  will 
happen,  I  think  a  constitutional  amendment  will  come  because 
more  and  more  people  are  coming  to  this  Congress  committed  to 
their  constituents,  not  only  to  sign  discharge  petitions  but  actually 
to  vote  for  term  limits. 

Once  it  comes  to  the  floor,  it  will  pass.  Once  it  goes  to  the  States, 
all  the  State  legislatures  will  have  an  enormous  incentive  to  vote 
term  limits  so  they  can  come  and  vote  where  Henry  Hyde  is  sitting; 
who,  by  the  way,  can  then  be  Governor  of  Illinois,  Senator — al- 
though good  Members  of  the  House  consider  that  slumming — or  I 
shall  be  one  of  the  people  who  petitions  him  to  run  for  President. 

Mr.  Hyde.  May  I  have  a  copy  of  that  transcript? 

Mr.  Will.  If  I  am  wrong  and  the  term  limits  can  be  forever 
stonewalled  appropriately  in  this  House,  then  I  think  what  hap- 
pens has  been  anticipated  by  Mr.  Gradison's  statement  that  I  read; 
more  and  more  State  legislatures,  more  and  more  elected  officials 
in  the  country  will  serve  under  term  limits.  This  will  stand  isolated 
as  an  exception,  a  self-serving  exception,  drained  more  of  what  lit- 
tle legitimacies  still  attaches  to  it,  not  a  happy  prospect  for  friends 
of  this  House. 

Mr.  Canady.  Thank  you. 

Mr.  Edwards.  Well,  that  is  about  all  the  time  we  have.  We  are 
very  grateful  to  all  of  the  witnesses  on  the  panel.  It  has  been  very 
helpful. 
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I  won't  be  here  next  year.  I  will  have  completed  32  years.  My 
term  limit  is  up. 

Mr.  Hyde.  Mr.  Chairman,  I  don't  want  to  be  rude.  I  don't  think 
you  and  I  have  agreed  on  5  percent  of  the  complex  issues  that  we 
have  dealt  with  for  years  and  years;  but  I  just  want  to  say  you 
have  been  a  great  Congressman.  You  will  be  sorely  missed.  You  are 
a  thorough  gentleman. 

You  are  someone  who  studies  and  knows  the  issues.  And  you 
want  to  do  good.  We  don't  agree  on  how  to  get  there,  but  I  certainly 
think  America  has  been  well-served  by  your  30-some  years.  You 
are  a  living  answer  to  term  limits,  in  my  judgment.  I  hate  to  per- 
sonalize it. 

Mr.  Edwards.  Thank  you  very  much,  Mr.  Hyde. 

Mr.  Hyde.  It  is  true.  I  just  wish  you  were  a  conservative.  Too 
late. 

Mr.  Edwards.  You  know,  I  worry  about  trying  to  do  things  in 
America  with  a  quick  fix.  This  really  seems  to  me  to  be  a  quick  fix 
that  is  not  necessarily  going  to  work  out  at  all.  After  all,  this  has 
been  a  pretty  good  government.  It  certainly — the  best  government 
in  the  history  of  the  world  for  at  least  240  years.  Even  since  I  have 
been  here,  we  got  rid  of  most  of  the  apartheid  in  this  country,  the 
form  of  slavery  we  had. 

We  started  to  take  care  of  our  old  people  through  Medicare.  We 
put  handles  on  the  FBI  and  the  CIA  who  were  totally  out  of  control 
and  who  even  engaged  to  some  extent  in  criminal  conduct. 

There  are  so  many  things  that  we  have  improved  about  this 
country.  Most  people  want  to  move  here. 

I  listen  to  the  talk  shows,  too.  A  lot  of  these  talk  show  people 
can  apparently  get  their  contract  renewed  if  they  denigrate  Con- 
gress and  the  President  on  a  regular  basis,  with  all  kinds  of  accu- 
sations, and  so  forth. 

But  I  think  they  ought  to  look  at  the  whole  picture.  This  is  a 
democratic,  with  a  small  "d,"  republican  form  of  government,  where 
the  people  do  have  the  last  say.  They  have  the  last  say,  as  far  as 
the  House  is  concerned,  every  2  years.  Our  term  ends  every  2 
years.  We  have  term  limits,  every  2  years. 

If  you  say  reelections  of  incumbents  are  a  pushover,  just  come  to 
San  Jose,  CA,  every  2  years  and  see  what  we  go  through. 

Mr.  Hyde.  If  you  have  a  second,  let  me  share  this  with  you. 

Incumbents  have  an  advantage — that  is  the  problem.  I  under- 
stand. It  is  true,  although  you  vote  on  thousands  of  issues  and  they 
go  back  over  your  record;  in  1978,  you  voted  this  way,  that  is 
against  senior  citizens.  It  is  not  an  unmixed  blessing. 

But  one  night,  it  is  a  Saturday  night,  I  am  seated  in  a  banquet 
hall  in  Addison,  IL,  and  we  are  honoring  the  mayor.  The  snow  is 
swirling  outside  the  window,  a  near  blizzard.  It  is  11  O'clock.  They 
haven't  begun  to  introduce  the  sanitary  superintendent;  the  com- 
missioner of  streets  has  not  been  introduced  yet.  It  is  interminable. 
I  am  seated  there  toying  with  my  chicken  a  la  king,  wondering 
where  the  hell  my  opponent  is. 

He  is  home  with  a  Davidoff  cigar,  a  snifter  of  Courvoissier, 
watching  HBO  with  some  X  rated  movie,  stroking  a  collie  dog, 
while  I  am  there  in  the  snow  and  just  exhausted,  exhausted.  I 
would  love  to  be  home.  But  I  invest — I  used  to  say  my  youth,  now 


299 

it  is  my  old  age — I  invest  interminably  in  functions  and  affairs.  I 
ought  to  have  a  leg  up.  I  ought  to  have  better  name  identification. 

f  am  out  there  earning  it  the  hard  way.  I  am  not  talking  con- 
stituent service  or  all  of  those  things,  but  incumbents  ought  to 
have — at  least  in  terms  of  the  effort  they  make  to  acquire  name 
identification. 

So  I  just  wanted  to  say  that  it  isn't  all  fish  and  skittles  being  an 
incumbent  and  going  to  the  functions.  You  have  never  attended  an 
American  Legion  inauguration  of  the  new  officers.  They  include  the 
women's  auxiliary.  It  never  ends.  That  is  wonderful.  I  am  happy 
to  be  there,  but  those  are  the  things  that  an  incumbent  has  to  do. 
Have  a  little  sympathy  for  them. 

Mr.  Edwards.  Thanks  again.  The  subcommittee  is  adjourned. 

[Whereupon,  at  4:30  p.m.,  the  subcommittee  adjourned.] 
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Representative  Don  Edwards,  Chairman 
Subcommittee  on  Civil  and  Constitutional  Rights 
House  of  Representatives 
2138  Rayburn  House  Office  Building 
Washington,  DC  20515-6216 

Dear  Chairman  Edwards: 

Responding  to  your  Invitation  of  November  11th  to  send  a  written  statement  to  include  In  the 
record  of  your  hearings,  I  am  pleased  to  state  the  following: 

Term  Limits  1s  an  Idea  whose  time  has  come.  The  sheer  statistics  of  voter  preference  in  ALL 
fifteen  states  1t  was  on  the  ballot  (an  Incredible  2  to  1  average  majority  In  favor;  as  high 
as  77S  In  several  states)  must  be  reckoned  with.  The  fact  that  ALL  the  remaining  states  are 
working  diligently  to  get  tent  limits  on  the  ballot  or  the  right  of  initiative  and 
referendum  to  allow  them  to  do  1t  says  volumes  for  public  sentiment  on  the  Issue. 

ironically,  I  am  personally  AGAINST  using  legislation  to  force  term  limits.  But,  desperate 
situations  require  desperate  measures.  When  an  arrogant,  self-serving  congress  stacks  the 
deck  so  heavily  In  favor  of  Incumbency  by  (mls)uslng  the  franking  privilege,  PAC  funds, 
privileges  of  Incumbency,  Illegal  use  of  staff  members  for  electioneering  and  the  myriad 
other  tricks  of  congress  to  stifle  honest  competition,  then  ITS  TIME! 

The  very  fact  that  the  leadership  1n  congress  has  done  everything  1n  Its  power  to  prevent 
this  issue  from  coming  to  debate  when  so  much  public  opinion  favors  1t  tells  you  just  how 
far  out  of  touch  with  their  constituents  (AND  reality)  those  arrogant  "public  servants"  are. 
Those  same  spineless,  corrupt  Individuals  are  also  the  ones  In  the  forefront  of  challenging 
the  will  of  their  own  constituents  1n  the  courtrooms  of  the  states  where  term  limits  have 
passed. 

HAKE  UP  CONGRESS!  There  is  a  revolution  brewing  out  herel  The  people  of  this  nation  will 
no  longer  tolerate  the  dirty  dealings  of  most  of  your  body  of  membership  which  puts  a 
priority  on  the  ability  to  get  re-elected  over  the  welfare  of  the  nation.  It  will  be 
Interesting  to  see  just  how  fair  these  Initial  hearings  are  In  terms  of  the  voices  for  and 
against  the  measure. 

I  would  like  this  letter  to  be  Included  as  part  of  ttte  record,  and  would  appreciate  the 
opportunity  to  speak  before  the  Subcommittee  when  hearings  resume  In  1994.  Since  this 
organization  1s  one  of  the  largest  term  limit  organizations  in  the  nation  with  millions  of 
supporters,  we  deserve  to  be  heard. 


Gargan,  Founder 
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February  18,  1994 


The  Honorable  Don  Edwards 

Chairman 

House  Judiciary  Subcommittee  on 

Civil  and  Constitutional  Rights 

806  O'Neill  House  Office  Building 

Washington,  D.C.  20515 

Dear  Chairman  Edwards: 

Enclosed  I  am  submitting  written  testimony  for  the 
bearing  record  on  the  proposed  constitutional  amendment 
limiting  the  terms  of  members  of  Congress. 

This  testimony  is  a  revised  version  of  my  report, 
"Modern  Day  Snake  Oil:  Term  Limits  and  Why  They  Must  be 
Defeated,"  that  has  been  updated  to  reflect  the  latest 
developments,  including  Judge  Dwyer's  ruling  last  week. 

If  I  can  be  of  any  further  assistance,  please  have  a 
member  of  your  subcommittee  staff  contact  me  at 
(202)  223-8700. 

If  I  may  add  a  personal  note,  I'd  like  to  express  my 
sadness  at  your  announcement  that  you  will  be  retiring  at 
the  end  of  this  term.  For  the  past  32  years,  you  have 
been  a  model  of  political  courage,  honesty,  integrity  and 
decency  who  always  held  true  to  his  principles  regardless 
of  which  way  the  political  winds  blew.  Your  leadership  on 
this  issue  is  further  example  of  these  rare  and  estimable 
qualities.  In  fact,  your  career  in  Congress  stands  as  the 
best  evidence  I  can  think  of  why  term  limits  are  a 
terrible  idea. 

However,  my  sadness  is  tempered  by  the  knowledge 
that  no  one  deserves  a  happy,  healthy  and  fulfilling 
retirement  more  than  you.  Please  accept  my 
congratulations  and  best  wishes. 


Sincerely, 


Lctor  Kamber 
President 


cc:  Catherine  LeRoy,  Chief  Counsel 
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INTRODUCTION 

Background 

In  November  1992,  the  voters  of  14  states  —  Arizona,  Arkansas,  California,  Florida, 
Michigan,  Missouri,  Montana,  Nebraska,  North  Dakota,  Ohio,  Oregon,  South  Dakota, 
Washington  and  Wyoming  —  approved  ballot  initiatives  limiting  the  terms  of  their 
representatives  to  the  U.S.  Congress.  Each  state  imposed  a  12-year  limit  on  its  U.S. 
senators;  for  the  House,  eight  states  enacted  a  six-year  limit,  four  states  passed  an  eight-year 
limit,  and  two  states  established  a  12-year  limit.  Following  Colorado,  which  passed  a  term 
limits  referendum  in  1990,  15  states  now  have  congressional  term  limits.  In  1994,  seven 
additional  states  —  Alaska,  Idaho,  Maine,  Massachusetts,  Nevada,  Oklahoma  and  Utah  — 
are  expected  to  have  congressional  term  limit  initiatives  on  the  ballot. 

While  state  referenda  provisions  make  it  unlikely  that  other  states  beyond  these  22 
would  have  a  term  limit  initiative  on  the  ballot,  a  myriad  of  congressional  term  limit  bills  has 
been  introduced  in  state  legislatures  across  the  country.  But  the  greatest  focus  of  activity  is 
now  on  a  proposed  constitutional  amendment  to  restrict  service  in  the  House  and  Senate. 
This  would  not  only  make  term  limits  universal,  rather  than  the  current  piecemeal  approach, 
but  it  would  overcome  likely  court  objections  to  the  constitutionality  of  state-passed  limits. 

The  term  limitations  movement  has  spread  like  a  prairie  fire.  It  has  enormous  popular 
appeal,  and  in  pursuit  of  their  goals  the  movement's  organizers  have  deftly  tapped  into  and 
stirred  the  public's  well-known  discontent  with  politics  and  government.  However,  because 
events  are  moving  so  quickly  and  on  so  many  fronts  —  and  because  the  level  of  funding  and 
organizing  has  been  so  one-sided  —  the  serious  debate  this  issue  deserves  has  not  yet  taken 
place. 
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The  Untold  Story 

After  carefully  weighing  the  arguments  on  both  sides  of  this  controversy,  we  have 
concluded  that  the  enactment  of  term  limits  would  have  tragic  consequences  for  the  nation's 
political  system.  And  at  this  point,  those  consequences  have  not  been  fully  explained  to  the 
public. 

The  American  people  must  be  told  that  legislative  term  limits  offend  fundamental 
democratic  principles  that  have  served  the  country  well  for  200  years,  including,  most 
importantly,  the  principles  of  popular  consent  and  majority  rule. 

They  must  be  told  that  limits  are  an  assault  on  their  cherished  but  sometimes  casually 
regarded  right  to  elect  whomever  they  wish  as  their  legislative  representatives  and  as  often  as 
they  wish  to  elect  them. 

They  must  be  told  that  the  leaders  of  the  limitations  movement  have  serious  doubts 
about  the  American  people's  capacity  for  self-government. 

The  American  people  must  also  be  told  that  limits  will  seriously  weaken  and  render 
less  effective  our  state  and  federal  legislatures  -  institutions,  which  by  their  very  nature,  are 
and  always  have  been  the  weaker  of  the  two  popularly  elected  branches  of  government.  The 
public's  grievances  with  Congress  and  their  state  legislatures  will  not  end  with  the  enactment 
of  term  limits;  they  will  only  proliferate. 

Finally,  the  American  people  must  be  warned  that  the  term  limitations  movement  is  at 
bottom  a  hostile  takeover  —  a  grab  for  political  power  by  forces  which  have  grown  weary  of 
contesting  for  such  power  through  open  and  fair  elections.  The  movement's  leaders  are  fed 
up  with  the  public's  repeated  rejections. 


306 

Who  are  these  people?  The  alliance,  as  will  be  detailed  later  in  this  report,  is 
composed  mostly  of  right-wing  ideologues  committed  to  dismantling  government,  business 
interests  eager  to  end  most  regulations  and  reduce  their  taxes,  conservative  Republican 
activists  frustrated  with  their  continuing  minority  status  in  Congress  and  in  most  state 
legislatures,  and  ambitious  people  who  see  limits  as  their  ticket  to  elective  office.  They  have 
combined  forces  in  order  to  achieve  narrow  policy  and  partisan  political  objectives  in  which 
the  public  has  little  interest.  The  term  limitations  movement  is  not,  as  it  is  often  portrayed,  a 
civic-improvement  project.  Regrettably,  the  limners'  real  agenda  has  been  intentionally 
withheld  from  the  American  people. 

Term  limits  raise  a  host  of  legal  and  constitutional  questions,  much  of  which  are  now 
being  litigated  in  the  courts.  How  these  questions  will  be  resolved  is  unclear  at  this  point. 
Therefore,  this  brief  is  confined  to  a  discussion  of  the  principal  political  and  policy 
arguments  against  term  limits. 

It  should  be  noted  at  the  outset  that  we  do  not  question  the  right  of  the  American 
people  to  impose  term  limits  on  their  elected  officials.  We  have  serious  reservations  about 
the  wisdom  of  doing  so.  Americans  have  the  right,  if  they  choose,  to  alter,  even  abolish 
governments  they  find  repugnant  —  and  the  right  to  rearrange  the  powers  of  government  in 
ways  they  think  most  likely  to  promote  their  welfare  and  happiness.  This  is  the  central 
principle  advanced  in  the  Declaration  of  Independence.  And,  of  course,  constitutional  and 
legal  mechanisms  for  effecting  such  changes  are  an  integral  part  of  government  charters  at  all 
levels.  However,  such  prerogatives,  in  our  view,  should  be  exercised  sparingly  and  only 


after  a  sober  assessment  of  the  costs  and  benefits.  Most  citizens,  we  believe,  will  reject  term 
limits,  if  they  are  given  a  fair  chance  to  examine  the  democratic,  political,  and  constitutional 
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implications  of  such  measures.  It  is  with  that  objective  in  mind  that  this  report  has  been 
prepared. 

Caveat  Emptor 

The  term  limitations  campaign  is  the  latest  reminder  of  our  softness  for  quick  fixes. 
Limits  are  reminiscent  of  those  potions  that,  according  to  the  drummers  of  an  earlier  era, 
would  magically,  simultaneously,  and  for  just  pennies  a  day  relieve  rheumatism,  flatfeet, 
psoriasis,  dandruff,  toothaches,  hemorrhoids,  and  melancholia.  Few  consumers  really 
believed  in  such  miracles,  but  they  desperately  wanted  to.  Sales  were  always  brisk  —  as  were 
the  purchasers'  disappointments. 

Term  limits  are  just  such  a  concoction.  Cheap.  Easy.  Painless.  Citizens  are  being 
invited  to  give  up  a  measure  of  precious  freedom,  and  in  exchange  they  have  been  promised 
that  most  of  their  discontents  with  politics  and  government  will  suddenly  and  permanently 
vanish.  However,  the  proposed  bargain  is  a  bad  one.  As  The  Milwaukee  Journal  pointed  out, 
"If  ever  there  was  a  quack  remedy,  [limiting  congressional  terms]  is  it.  Citizens  cannot  cure 
anything  by  depriving  themselves  of  the  right  to  vote  for  veteran  public  officials."  We  could 
not  agree  more. 

We  have  been  assured  by  the  limiters  that  restricting  legislative  service  will  invigorate 
democracy,  honor  the  wishes  of  the  Founding  Fathers,  transform  our  legislatures  into  models 
of  decorum  and  productivity,  and  make  our  politics  more  competitive.  However,  citizens 
inclined  to  enlist  in  this  cause  would  do  well  to  study  carefully  the  warranties  and  fine  print. 
They  would  be  smart  to  lay  aside  their  grievances  with  the  political  system  long  enough  to 
press  the  limiters  for  a  shred  of  evidence  that  their  promises  will  ever  materialize.  After  all, 


-4- 


308 


if  we  are  to  purchase  something  grand  with  cur  freedom,  it  is  hardly  unreasonable  to  insist 
on  a  few  iron-clad  guarantees  that  everything  will  turn  out  as  advertised. 

When  the  editors  of  The  Wall  Street  Journal  declared  in  1990  that  the  lack  of 
congressional  "turnover  [has]  resulted  in  legislative  arrogance  and  a  dearth  of  new  ideas  and 
accountability,"  they  failed  to  explain  to  their  readers  how  limits  would  remedy  these 
conditions.  They  didn't  because  they  couldn't.  Instead,  we  are  encouraged,  based  on 
overheated  appeals  to  our  political  prejudices,  to  make  an  enormous  leap  of  faith  that  could 
spark  greater  unpleasantries  than  those  alleged  by  the  editors.  But  to  do  so,  as  history  has 
repeatedly  demonstrated,  is  to  tempt  the  law  of  unintended  consequences  —  and  to  risk  being 
badly  burned.  We  think  the  American  people  are  sensible  enough  to  avoid  such  an  unhappy 
outcome. 

TERM  LIMITS  VS.  DEMOCRACY 

Are  term  limits  consistent  with  and  supportive  of  the  nation's  democratic  principles, 
traditions,  and  institutions? 

ARGUMENT 

Not  only  are  limits  compatible  with  democratic  values,  argue  the  proponents,  but  once 
enacted  they  will  strengthen  the  institutions  and  processes  of  self-government.  Four  reasons 
are  offered  in  support  of  this  view.  First,  compulsory  rotation  of  elected  officials  would 
break  up  entrenched  and  selfish  majorities,  empower  restive  and  under-represented 
minorities,  and  continuously  provide  voters  with  a  more  diverse  menu  of  candidate  and 
policy  choices. 
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Second,  opinion  polls  show  overwhelming  popular  support  for  limits,  and  in  a 
democracy  the  public's  wishes  on  questions  relating  to  the  structure  and  operations  of 
government  should  be  respected. 

Third,  the  limiters  point  out  that  mandatory  service  restrictions  are  already  in  effect  in 
many  jurisdictions  across  the  country.  The  president,  most  notably,  is  limited  to  two 
consecutive  four-year  terms.  Moreover,  30  states  have  imposed  limits  on  their  statewide 
officials,  including  governors.  If  these  limits  are  democratic,  why  should  restrictions  on 
legislative  service  be  any  less  so?  In  addition,  none  of  these  existing  term  limits  have  ever 
been  invalidated  on  the  grounds  that  they  were  unconstitutional  or  violate  democratic 
principles. 

Fourth,  it  is  clear  the  Founding  Fathers  did  not  regard  term  limits  as  antithetical  to 
democracy.  The  Articles  of  Confederation  imposed  limits  on  members  of  the  Continental 
Congress.  Moreover,  there  was  significant  support  among  the  delegates  to  the  Constitutional 
Convention  to  adopt  similar  caps,  and  it  was  only  the  delegates'  reluctance  to  deal  with 
operational  minutia  that  prevented  their  inclusion. 

REBUTTAL 

We  already  have  term  limitations.  U.S.  representatives'  terms  end  every  two  years, 
senators'  terms  end  every  six  years  and  state  legislators'  terms  end  every  two,  four  or  six 
years.  At  these  intervals,  incumbents  must  face  the  voters  and  win  their  active  approval  to 
return  to  office.  Citizens  who  dislike  their  incumbents  already  have  the  only  tool  needed  to 
boot  them  out  of  office  —  the  vote.  That's  democracy. 

Artificial  term  limits,  on  the  other  hand,  are  inherently  undemocratic  because  they 
deny  voters  a  choice  that  is  rightfully  theirs.  Restrictions  on  the  freedom  of  citizens  to  run 
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for  office  and  to  vote  for  candidates  they  favor  —  and  to  do  so  as  often  as  they  care  to  — 
betray  two  basic  democratic  principles:  popular  consent  and  majority  rule. 

Limits  are  elitist;  they  reveal  a  lack  of  confidence  by  a  few  citizens  in  the  good  sense 
and  judgment  of  most  other  citizens.  To  institutionalize  their  prejudices  is  to  challenge  and 
call  into  question  the  very  idea  of  self-government.  That  limits  have  been  imposed  on  the 
president,  governors,  and  a  host  of  other  officials  does  not  make  them  right.  Such  examples 
neither  excuse  nor  represent  a  compelling  precedent  for  imposing  additional  limits  on  voters, 
would-be  candidates,  and  elected  officials. 

The  constitutional  history  of  limits  is,  if  anything,  a  powerful  argument  against  —  not 
in  favor  of  —  such  restrictions.  The  limits  incorporated  in  the  Articles  of  Confederation 
proved  so  cumbersome  that  they  were  not  faithfully  observed  or  strictly  enforced.  And  for 
practical  and  philosophical  reasons  that  are  just  as  relevant  today  as  200  years  ago,  the 
Constitutional  Convention  unanimously  rejected  not  only  congressional  limits,  but  presidential 
and  judicial  limits  as  well. 

In  large  part,  the  nation's  constitutional  development  is  a  still-unfolding  story  about 
enhancing  citizens'  authority  over  their  own  government.  Extending  the  franchise  to  former 
slaves  and  their  heirs,  and  then  to  women,  and  then  to  18  year-olds  is  an  important  chapter 
of  this  story.  The  abandonment  of  property  requirements,  poll  taxes,  and  literacy  tests  for 
voters  were  also  significant  benchmark  events.  So  too  was  the  decision  80  years  ago  to 
permit  voters  rather  than  state  legislatures  to  elect  U.S.  senators.  In  light  of  these  and  related 
advances,  the  adoption  of  legislative  term  limits  would  constitute  a  quantum  leap  backwards 
—  a  massive  surrender  of  freedom  that  would  discredit  the  legacy  of  those  who  struggled, 
often  at  great  odds  and  costs,  to  secure  these  rights  for  us. 
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Protecting  Voters  From  Themselves 

"...the  fundamental  weakness  in  the  argument  for  limiting  terms  [is]  a  distrust 
of  the  people,  the  electorate  who,  every  two  years  for  the  House  of 
Representatives,  must  renew  or  cancel  a  member  of  Congress '  lease  on  office. 
No  one  maintains  that  democracy  always  produces  the  best  or  most  noble 
result,  but  as  Winston  Churchill  reminded  us,  it's  better  than  any  other 
system. " 

The  person  who  said  that  was  no  liberal  Democrat  —  it  was  Rep.  Henry  Hyde  (R- 
111.),  a  staunch  conservative  who  is  best  known  as  the  author  of  innumerable  congressional 
amendments  to  abolish  abortion. 

Indeed,  the  limiters'  most  disquieting  characteristic  is  their  distrust  of  the  American 
people.  They  have  little  confidence  in  the  public's  political  judgment.  When  it  comes  to 
choosing  their  own  representatives,  the  limiters  regard  voters  as  certifiably  incompetent  and 
irresponsible.  As  far  as  the  limiters  are  concerned,  there  is  no  other  plausible  explanation  for 
the  voters'  behavior.  If  voters  were  informed  and  prudent,  they  would  not  in  most  cases  elect 
and  then  repeatedly  re-elect  the  men  and  women  to  public  office  they  do. 

The  best  way  to  manage  this  situation,  the  advocates  have  concluded,  is  to  disqualify 
thousands  of  men  and  women  from  serving  in  the  same  public  office  for  more  than  six,  ten, 
or  12  years.  Never  mind  that  their  constituents  may  wish  to  have  them  serve  longer.  Never 
mind  that  people  may  think  their  representatives  have  performed  honorably,  effectively,  and 
perhaps  even  with  distinction. 

The  term  limiters  have  advanced  an  astonishing  doctrine  that  will  both  surprise  and 
comfort  people  here  and  abroad  who  harbor  misgivings  about  democracy.  The  best  way  to 
preserve  democracy  is  to  have  less  of  it.  The  way  to  be  freer  is  to  get  along  with  less.  The 
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best  way  to  ensure  voters  get  the  kind  of  representation  they  need  is  to  prohibit  many 
candidates  voters  prefer  from  running  and  serving.  It  has  a  haunting.  Orwellian  ring. 

The  term  limiters,  in  our  view,  have  lost  their  democratic  moorings.  They  have 
apparently  forgotten  that  our  political  institutions,  as  Hudson  Institute  Vice  President  Mark 
Blitz  observed,  "are  based  on  the  principle  of  consent,  and  consent  in  large  part  means 
choice  in  the  voting  booth."  Or  as  Robert  Livingston  argued  two  centuries  ago  at  the  New 
York  convention  called  to  ratify  the  proposed  Federal  Constitution,  "the  people  are  the  best 
judges  [of]  who  ought  to  represent  them.  To  dictate  and  control  them,  to  tell  them  who  they 
should  not  elect  is  to  abridge  their  natural  rights." 

We  may  not  always  like  the  choices  voters  make  on  election  day,  but  those  choices 
are  properly  theirs.  The  public  may  despise  Congress,  or  their  state  legislatures,  or  their  city 
councils,  but  most  of  the  time  they  like  their  particular  representative,  state  senator,  or 
alderman.  That  is  why  voters,  for  better  or  worse,  re-elect  so  many  public  officials.  That  is 
what  representative  government  is  all  about.  It  is  not  very  complicated. 

In  attacking  long-serving  public  officials,  the  limiters  are  unwilling  to  acknowledge 
that  the  re-election  of  legislators  is  typically  the  result  of  a  fairly  comfortable  fit  between  the 
values  and  views  of  voters  and  those  of  their  chosen  representatives.  As  The  Washington  Post 
observed  shortly  after  the  1990  elections,  "you  have  to  assume... that  they're  elected  at  least 
in  part  because  [incumbent  members  of  Congress]  accurately  reflect  the  views  of  their 
constituents  and  are  pretty  good  at  what  they  do.  The  longer  they  stay  in  office,  the  better 
they  may  get  at  the  job."  The  term  limiters  reject  this  assumption,  not  because  it  cannot  be 
proven,  but  because  they  find  this  truth  inconvenient. 
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The  limiters'  democratic  defenses  are  tortured.  For  example,  they  contend  that  limits 
would  not  interfere  with  the  right  of  voters  to  elect  representatives  who  share  their  beliefs, 
but  only  with  their  right  to  pick  a  particular  person  who  may  share  their  beliefs.  But  what  is 
the  value  of  the  franchise  if  it  cannot  be  exercised  in  the  manner  voters  wish  and  on  behalf 
of  candidates  they  prefer?  Moreover,  such  logic  presumes  that  people  vote  for  candidates 
solely  on  the  basis  of  shared  beliefs  —  and  without  reference  to  other  factors,  such  as 
competence,  experience,  temperament,  integrity  and  personal  character.  But  that  is  simply 
not  so.  People  vote  for  candidates  for  a  host  of  reasons,  and  for  that  reason  alone  the  range 
of  their  choices  should  not  be  artificially  circumscribed. 

Other  limiters,  like  John  Keast  of  the  Free  Congress  Research  and  Education  Fund, 
assert  that  the  power  of  incumbent  officeholders  is  such  that  citizens  are  now  "deprived"  of 
"the  right  to  choose  freely  their  elected  representatives."  According  to  Keast,  "voters  no 
longer  have  an  effective  chance  in  selecting  their  representatives."  This  is  a  serious 
allegation.  It  implies  that  elected  officials  are  being  foisted  on  citizens  by  cosmic  forces  over 
which  they  have  no  control  —  and  that  voters  are  little  more  than  mindless  props  in  the 
electoral  process.  If  voters  do  not  freely  elect  their  representatives,  as  Mr.  Keast  charges, 
perhaps  he  would  favor  us  with  a  clue  as  to  who  does.  If  Mr.  Keast,  more  practically,  argues 
that  the  overwhelming  fundraising  advantage  most  incumbents  enjoy  prevents  fair  elections, 
then  the  solution  is  campaign  finance  reform,  not  term  limits,  a  point  this  paper  addresses  in 
a  later  section. 

Attorney  Stephen  Glazier,  another  prominent  proponent  of  limits,  advances  a 
proposition  with  which  most  people  would  not  argue.  "The  capacity  to  displace  incumbents 
seeking  re-election  in  favor  of  new  representatives  of  a  recently  coalesced  majority  is 
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essential  to  a  democratic  system."  And,  indeed,  such  transfers  of  political  power  are  not 
uncommon  occurrences  in  this  country,  especially  when  candidates  with  large  enough 
followings  step  forward  and  challenge  the  existing  political  order.  Between  1974  and  1982 
the  Congress  was  essentially  remade  by  men  and  women  who  did  just  that.  The  1992 
elections  saw  turnover  in  more  than  one-quarter  of  the  House  —  again,  without  term  limits 
—  and  while  it's  still  too  early  to  judge,  the  110  members  of  the  freshman  class  of  '93  may 
yet  remake  Congress  again. 

But  limiters,  like  Mr.  Glazier,  want  to  enlarge  that  "capacity"  by  forcing  incumbents 
to  step  aside.  They  want  to  create  insurgencies  where  they  do  not  exist  or  do  not  enjoy 
sufficient  public  support  to  occur  naturally.  In  short,  they  hope  to  achieve  change  through  the 
political  equivalent  of  artificial  insemination.  Voters  already  have  the  capacity  to  displace 
incumbents,  a  prerogative  they  are  not  shy  about  exercising  when  circumstances  warrant  — 
as  occurred  in  1992  and  may  well  take  place  again  in  1994. 

But  the  term  limiters  are  not  at  all  interested  in  preserving  the  capacity  of  existing 
majorities  —  be  they  old,  newly  coalesced,  or  shifting  —  to  retain  their  elected 
representatives  as  long  as  those  majorities  wish  to.  The  term  limiters  appear  ready  to  jettison 
that  "capacity"  and  the  principle  of  majority  rule  in  order  to  "protect  the  electorate  from  its 
own  shortsightedness."  Majorities  can  be  problematic  and  sometimes  mischievous,  but  with 
few  exceptions  majority  rule  represents  a  broader  base  for  ensuring  popular  consent  than 
minority  rule.  However  one  looks  at  it,  term  limits  amount  to  a  rejection  of  majority  rule  — 
what  Jefferson  called  "the  first  principle  of  Republicanism."  If  term  limits  are  enacted,  this 
"first  principle"  will  end  up  the  first  casualty. 
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History's  Mantle 

Term  limiters  point  out  that  the  Articles  of  Confederation  restricted  congressional 
service  to  three  consecutive  terms  in  any  six  year  period.  They  believe  this  precedent  is 
relevant  to  our  times.  What  they  fail  to  mention  is  that  members  of  the  Continental  Congress 
were  appointed  by  state  legislatures,  were  issued  precise  instructions  on  how  to  vote,  and 
could  be  recalled  at  any  time  and  for  any  reason  —  and  occasionally  were.  Congress  did  not 
represent  the  public  at-large,  but  state  governments  whose  overriding  concern  was  the 
preservation  of  their  autonomy  vis-a-vis  the  new  and  hopelessly  hobbled  central  government. 

When  John  Fund  of  The  Wall  Street  Journal  argues  that  the  Articles  of  Confederation 
included  term  limits  in  order  "to  ensure  that  legislators  reflected  the  makeup  and  outlook  of 
the  citizens  they  claimed  to  represent,"  he  fundamentally  misrepresents  the  forces  that  were 
at  work  during  the  country's  formative  years.  Members  of  the  Continental  Congress  were 
kept  on  short  leashes  to  protect  the  interests  of  the  states,  not  to  reflect  accurately  popular 
opinion  on  all  matters  taken  up  by  that  body. 

In  advertising  the  Articles  of  Confederation  as  precedent,  the  advocates  of  limits 
understandably  gloss  over  another  equally  important  point.  In  March  1784,  opposition  to 
congressional  limits  became  so  noisy  that  the  leaders  of  the  Continental  Congress  finally 
refused  to  enforce  them.  One  of  the  most  perverse  effects  of  these  early  term  limits  was  that 
the  continued  service  of  extraordinary  men,  like  James  Madison,  was  suspended  just  when 
their  talents  were  most  urgently  needed.  Limits  were  impractical.  In  his  Commentaries  on  the 
Constitution,  the  eminent  legal  scholar  and  Supreme  Court  Justice  Joseph  Story  noted  that  the 
limitations  provision  in  the  Articles  of  Confederation  had  caused: 
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too  frequent  rotation... in  the  office  of  members  of  Congress,  by  which  the 
advantages,  resulting  from  experience  and  knowledge  in  the  public  affairs, 
were  lost  to  the  public  councils. 

It  was  a  lesson  the  drafters  of  the  Constitution  did  not  forget  when  they  got  down  to 
work  in  Philadelphia  in  1787. 

The  term  limiters  then  urge  us  to  give  great  weight  to  the  fact  that  the  Constitutional 
Convention  actually  considered  and  debated  limits.  At  the  same  time,  we  are  invited  not  to 
impute  much  significance  to  the  Convention's  failure  to  adopt  such  provisions.  In  fact,  a 
proposal  making  members  of  Congress  "incapable  of  re-election"  for  a  period  after  their 
service  was  rejected  unanimously*. 

The  delegates,  we  are  told,  thought  limits  important,  but  in  the  end  decided  that 
cluttering  up  the  Constitution  with  a  lot  of  administrative  detail  was  inadvisable.  This,  of 
course,  is  an  uncharitable  reading  of  the  framers'  motivations  in  this  matter.  These  were  not 
men  inclined  to  overlook  details,  when  they  thought  details  were  important.  The  addition  of  a 
few  short  sentences  to  Article  I  would  have  done  the  trick.  But  the  Convention  demurred  on 
this  point,  as  did  the  first  Congress  which  later  took  up  and  again  rejected  two  limitations 
proposals. 

In  the  end,  limits  were  omitted  from  the  Constitution,  because  the  framers  correctly 

concluded  that  they  were  a  bad  idea.  In  Federalist  No.  53,  Madison  explained  the 

Convention's  rationale  this  way: 

A  few  of  the  members  [of  Congress]... will  possess  superior  talents;  will  by 
frequent  re-elections,  become  members  of  long  standing;  will  be  thoroughly 
masters  of  the  public  business,  and  perhaps  not  unwilling  to  avail  themselves 
of  those  advantages.  The  greater  the  proportion  of  new  members  [of 
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Congress],  and  less  the  information  of  the  bulk  of  the  members,  the  more  apt 
they  be  to  fall  into  the  snares  that  may  be  laid  for  them. 

The  Convention's  reasoning  for  excluding  limits  is  as  powerful  and  relevant  today  as 
it  was  200  years  ago. 

In  a  vain  attempt  to  salvage  their  argument,  the  term  limiters  then  argue  that  Thomas 
Jefferson  was  so  distressed  by  the  omission  of  congressional  limits  in  the  new  Constitution 
that  he  threatened  to  vote  against  ratification.  What  are  we  to  make  of  this  historical 
curiosity?  It  is,  of  course,  an  interesting  fact,  and  it  might  even  be  pertinent  to  the  current 
debate  if  Mr.  Jefferson  had  actually  been  a  Convention  delegate  —  or  if  there  was  any 
record  that  he  actively  promoted  term  limits  after  the  Convention  and  during  his  eight  years 
in  the  White  House.  But  he  did  not. 

What  is  important  in  the  final  analysis  is  that  the  Convention,  notwithstanding  Mr. 
Jefferson's  protestations,  did  not  regard  term  limits  sufficiently  important  to  include  in  the 
Constitution.  Try  as  the  term  limiters  may,  they  cannot  dress  up  history  enough  to  alter  the 
basic  facts. 

It  is  impossible,  of  course,  to  overstate  the  Constitution's  importance  to  the  current 
debate  on  term  limits  —  and  how  singularly  unhelpful  that  document  is  to  the  limiters'  cause. 
Not  only  did  the  framers  fail  to  adopt  congressional  limits,  but  they  also  narrowly  defined 
the  age,  residency,  and  citizenship  qualifications  of  members.  Subsequent  court  cases  (most 
notably  Powell  v.  McCormack  in  1969)  have  ruled  that  those  qualifications  cannot  be  altered 
legislatively  by  Congress  or  state  legislatures.  Indeed,  as  Lloyd  Cutler  argued  in  the  hearing 
on  Washington  state's  term  limit  initiative,  "States  can't  even  restrict  convicted  felons  from 
running  for  office."  And  the  court's  reasoning  would  by  extension  apply  as  well  to  state- 


84-834  0-94-11 


318 


based  popular  referenda.  To  pass  congressional  limits,  as  the  voters  of  15  states  have  done, 
is  to  amend  the  Constitution  through  a  process  the  Constitution  does  not  sanction. 
Consequently,  most  legal  experts  agree  that  the  courts  would  find  this  extremely  difficult  to 
uphold. 

Federal  Judge  William  Dwyer  —  a  Republican  appointee  —  reaffirmed  this  in  his 
February  10,  1994  ruling  striking  down  Washington  state's  term  limit  referendum.  "A  state 
may  not  diminish  its  voters'  constitutional  freedom  of  choice  by  making  would-be  candidates 
for  Congress  ineligible  on  the  basis  of  incumbency  or  history  of  congressional  service,"  he 
wrote.  This  follows  on  the  heels  of  similar  rulings  overturning  term  limits  referenda  in 
Arkansas  and  Nevada,  though  the  Washington  state  decision  was  notable  because  term  limit 
supporters  specifically  crafted  the  statute  with  an  eye  to  withstanding  constitutional  objections 
and  had  placed  most  of  their  efforts  at  winning  a  favorable  judgement  there.  The  issue  will 
wind  up  in  the  Supreme  Court,  though  it  is  unclear  which  state's  case  will  be  heard  first. 
While  the  courts  have  upheld  state  laws  designed  to  make  elections 

Term  limiters  still  maintain  that  the  states  are  allowed  to  vary  their  practices  and 
procedures  in  electing  federal  office-holders.  For  example,  Louisiana's  U.S.  representatives 
and  senators  are  elected  in  a  single,  non-partisan  October  primary,  with  a  November  runoff 
between  the  first  two  finishers  —  regardless  of  party  —  if  no  one  gets  50%  of  the  vote. 
Texas  has  a  law  allowing  individuals  to  run  simultaneously  for  the  U.S.  Senate  and  the  vice- 
presidency  as  Lyndon  Johnson  and  Lloyd  Bentsen  did  in  1960  and  1988,  respectively.  They 
also  argue  that  states  require  candidates  for  federal  office  to  be  registered  voters  in  those 
states  and  have  varying  provisions  regarding  how  one  qualifies  to  be  a  registered  voter. 
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However,  Judge  Dwyer  rebutted  this  line  of  reasoning  by  noting  that  the  courts  have 
upheld  state  laws  designed  to  make  elections  "fair  and  honest,"  while  term  limits  are  "aimed 
not  at  achieving  order  and  fairness  in  the  process  but  at  preventing  a  disfavored  group  of 
candidates  from  being  elected  at  all." 

Nevertheless,  given  the  makeup  and  unpredictability  of  the  U.S.  Supreme  Court  — 
and,  much  more  ominously,  political  momentum  behind  a  constitutional  amendment  that 
grows  as  state  initiatives  are  struck  down  —  those  opponents  of  congressional  term 
limitations  who  abandoned  the  political  battle  in  favor  of  a  legal  one  may  well  rue  the  day 
they  made  that  decision. 

Dubious  Precedents 

Fixed  terms  for  presidents  and  many  governors  are  no  more  a  justification  for 
restricting  legislative  service  than  is  the  limiters'  distrust  of  voters.  The  Founders'  overriding 
fear  was  unchecked  executive  power.  And  it  was  that  anxiety  that  led  to  our  tri-partite  system 
of  governance  with  its  elaborate  arrangement  of  checks  and  balances.  In  citing  executive  term 
limits  as  historic  precedent  for  restricting  legislative  service,  the  limiters  conveniently 
overlook  an  important  fact:  the  colonies'  grievances  with  England  (what  Jefferson  called  "a 
long  train  of  abuses  and  usurpations"),  were  not,  as  the  Declaration  of  Independence  makes 
clear,  directed  at  Parliament  but  at  the  Crown,  specifically  at  George  in  and  his  agents,  the 
royal  governors.  In  fashioning  a  new  federal  government,  therefore,  the  Founders  were 
animated  in  large  part  by  a  desire  to  contain  the  kind  of  executive  excesses  and  tyranny  they 
had  experienced  firsthand.  On  the  whole,  they  succeeded  brilliantly. 

The  federal  model  that  finally  emerged  was  subsequently  adopted  wholly  or  in  large 
part  by  all  the  states.  However,  unlike  the  federal  Constitution,  the  states'  charters  often 
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limited  the  terms  of  executive  officials  —  again,  a  legacy  of  the  harsh  colonial  experience. 
No  state  constitution,  however,  imposed  limits  on  legislators  and  in  this  critical  respect  they 
faithfully  reflected  the  federal  Constitution.  Indeed,  until  1990,  no  serious  effort  was  ever 
undertaken  to  limit  legislative  terms,  in  part  because  of  a  conviction  that  an  independent  and 
autonomous  legislature  was  necessary  to  curb  potential  abuses  of  executive  power. 
Watergates,  after  all,  do  happen. 

Vox  Populi 

It  is  true.  Opinion  polls  show  that  overwhelming  majorities  of  the  American  people 
support  term  limits.  Such  results  are  neither  surprising  nor  particularly  compelling.  Public 
skepticism  and  unhappiness  with  politics,  politicians,  and  government  are  as  American  as 
apple  pie.  Popular  enthusiasm  for  limits  is  the  latest  wrinkle  in  the  public's  long-running 
love-hate  relationship  with  politics,  fueled  by  many  recent  perceived  policy  failures  and 
abuses  of  power. 

The  term  limiters'  reverence  for  public  opinion,  of  course,  is  both  paradoxical  and 
amusing.  In  effect,  they  argue  that  opinion  polls  surveying  500  people  on  this  issue  count  for 
more  than  election  results  reflecting  the  views  of  millions  that  their  incumbents  should  be 
returned  to  office  after  decades  of  service.  As  columnist  Michael  Kinsley  explained,  the 
proponents  of  limits  see  favorable  polls  in  this  case  as  "vox  populi."  Polls,  said  Kinsley,  are 
viewed  "as  superior  to  past  elections  and  as  a  reason  to  foreclose  future  ones." 

In  addition,  while  the  limiters  proudly  march  out  their  survey  date  supporting  term 
limits,  none  are  prepared  to  be  governed  by  polls  on  all  questions  of  public  policy,  and  that 
is  understandable.  Most  polls,  for  example,  show  that  Americans  overwhelmingly  support 
gun  control,  abortion  rights,  national  health  care  reform,  strengthened  environmental 
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protections,  and  higher  taxes  for  schools  and  poverty  programs.  For  the  most  part,  the 
leaders  of  the  limitations  movement  are  not  interested  in  being  identified  with  such  an 
agenda.  And  that  is  fine,  too. 

But  how  can  the  public  be  so  right  on  one  issue  —  term  limits  —  and  be  so  wrong  on 
so  many  other  issues?  The  limiters  are  not  bothered  in  the  least  by  their  inconsistency. 

Everyone  understands  the  limitations  of  opinion  polls.  The  findings  are  frequently 
highly  subjective,  impressionistic,  uninformed  and  ephemeral.  And,  of  course,  as  tools  for 
teaching  and  explaining  issues,  polls  are  hopelessly  ineffective.  All  that  the  polls  on  term 
limitations  demonstrate  is  that  having  heard  one  side  of  the  argument,  voters  agree  with  that 
side.  The  arguments  against  term  limits  have  almost  never  been  effectively  communicated. 
Consequently,  public  education  on  term  limits  is  something  advocates  have  reason  to  worry 
about.  Focus  group  experts  report  that  when  people  discuss  this  issue  openly  and  examine  the 
arguments  on  both  sides,  enthusiasm  for  limits  drops  significantly. 

Support  also  plummets  when  people  are  asked  how  they  feel  about  limits  if  their 
enactment  means  discharging  respected  officeholders.  A  poll  of  Washington  voters, 
commissioned  in  1991  by  the  pro-limitations  Citizens  for  Congressional  Reform,  found  that 
68  percent  favored  limits.  When  informed  that  such  a  reform  would  result  in  House  Speaker 
Tom  Foley's  ouster  from  office,  44  percent  of  the  respondents  favoring  limits  said  they 
would  be  less  inclined  to  vote  for  limits  while  40  percent  said  they  probably  still  would.  That 
was  a  significant  shift.  It  is  worth  noting  that  the  only  statewide  defeat  of  term  limits  —  the 
1991  Washington  state  initiative  —  came  after  an  adequately-funded,  aggressive  anti-limits 
campaign  led  by  Foley  himself.  The  next  year,  term  limit  opponents  failed  to  replicate  their 
efforts  and  a  similar  (but  non-retroactive)  initiative  passed  —  albeit  by  just  52  percent  to  48 
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percent,  the  smallest  margin  among  the  14  states  that  enacted  limits  in  1992.  As  Sherry 
Bockwinkel,  who  spearheaded  the  Washington  state  term  limits  referenda,  told  Congressional 
Quarterly,  "People  who  opposed  us  focused  on  their  own  election.  Nobody  spoke  out  against 
it  like  they  did  last  year. " 

AMATEUR  HOUR 

Would  term  limits  upgrade  or  negatively  affect  the  performance  of  our  legislatures? 

ARGUMENT 

The  limiters  claim  that  mandatory  rotation  would  purge  the  political  system  of  an 
elected  aristocracy  that  has  grown  insular,  arrogant,  corrupt  and  out  of  touch.  Limits  would 
halt  the  galloping  trend  toward  political  careerism  and  revive  the  citizen-politician  ideal  that 
was  once  the  norm  in  this  country.  Rotation  would  also  infuse  our  legislatures  with  new 
talent  and  fresh  ideas,  allow  many  more  citizens  than  is  now  possible  to  serve  their 
communities,  and  curb  officeholders'  appetites  for  reelection. 

Lawmakers  who  knew  their  time  in  office  was  fixed  would  find  it  much  easier  to  step 
up  to  the  tough,  sometimes  unpopular  policy  decisions  that  today  are  routinely  avoided  for 
personal  and  partisan  political  reasons.  Limits  would  help  contain,  if  not  terminate,  the 
unholy  alliance  between  legislators  on  the  one  hand  and  the  special  interests  which  finance 
their  campaigns  on  the  other.  Finally,  the  proponents  believe  limits  would  restore  a  healthy 
political  balance  between  legislatures  whose  members  are  essentially  tenured  and  most  chief 
executives  who  are  not.  In  summary,  limits  would  create  legislatures  that  are  more 
representative,  diverse,  dynamic,  independent,  and  accountable. 
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REBUTTAL 

Because  of  the  scope,  pace,  and  complexity  of  modem  government,  the 
professionalization  of  our  politics  was  unavoidable  and  is  largely  irreversible.  The  benefits  of 
this  trend  clearly  outweigh  the  costs.  The  idealized  citizen-politician  and  its  relevance  to  the 
contemporary  political  environment  have  been  grossly  overstated  by  the  limiters.  The  chances 
that  such  a  model  might  actually  enjoy  a  revival  is  at  best  improbable. 

What  is  much  more  likely  is  that  legislatures  comprised  exclusively  of  neophytes  and 
trainees  would  become  alarmingly  less  competent.  They  would  be  stripped  of  the  experience, 
institutional  memory,  wisdom,  and  judgment  needed  to  govern  effectively.  Inevitably,  that 
deficit  would  be  reflected  in  the  performance  and  work  product  of  lawmakers. 

In  such  circumstances,  political  power  would  flow  to  the  unelected: 

■  legislative  staff  members  whose  terms  of  service  would  not  be  legally  fixed; 

■  long-time  executive  branch  bureaucrats  who  frequently  enjoy  civil  service  protection; 
and 

■  veteran  lobbyists,  special  interests,  and  advocacy  groups  whose  activities  could  not 
possibly  be  prohibited. 

In  short,  limits  would  produce  a  dramatic  shift  in  power  away  from  elected  officials 
who  are  answerable  to  the  public  to  organizations  and  individuals  who  are  not.  In  reducing 
the  authority  of  legislatures,  the  public  would  soon  discover  that  its  own  position  vis-a-vis  the 
government  had  also  been  weakened.  At  the  same  time,  the  authority  and  influence  of 
presidents  and  governors  would  substantially  increase,  but  again  at  the  expense  of  the  more 
popularly  accountable,  but  inherently  weaker,  branch  of  government.  And  it  was  precisely 
this  sort  of  imbalance  the  Founders  wanted  to  avoid. 
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Finally,  term  limits  would  result  in  successive  waves  of  lame-duck  legislators  —  men 
and  women  who  would: 

■  be  continuously  and  aggressively  on  the  alert  for  future  employment  opportunities; 

■  be  every  bit  as  attentive  to  reelection  chores  as  today's  legislators  (in  their  first  and 
second  terms  —  and  even  more  so  in  their  third  terms  if  running  for  higher  office); 

■  be  potentially  more  susceptible  to  corrosive  influences;  and 

■  have  less  incentive,  especially  in  their  final  terms,  to  be  responsible  and  accountable 
to  their  constituents  —  and  more  incentive  to  behave  in  unpredictable,  eccentric  and 
possibly  corrupt  ways. 

The  net  result  would  be  a  Congress  and  state  legislatures  that  would  be  less 
competent,  prudent,  independent,  and  accountable.  If  Americans  think  they  are  being 
seriously  short-changed  by  their  legislatures  today,  they  have  no  idea  what  may  be  in  store 
for  them  if  limits  are  adopted. 

The  Mythological  Citizen-Legislator 

The  idea  that  holding  public  office  is  a  service  to  be  performed  for  a  limited  time,  not 
interminably,  is  for  the  limiters  an  article  of  faith.  But  that  belief,  as  we  have  already  seen, 
was  never  codified  or  enforced.  True,  say  the  limiters,  but  the  principle  of  voluntary  rotation 
was  still  customarily  observed  by  legislators  throughout  the  19th  century.  Men  came  into 
office  for  a  few  years,  after  which  they  contentedly  returned  to  their  communities  and 
careers.  It  was  a  self-enforcing  ethic.  Such  rotation  made  possible  "citizen-legislators"  —  an 
approach  to  public  service  that  in  modern  times  has  been  lamentably  sacrificed  on  the  altar  of 
political  professionalism. 
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In  their  eagerness  to  enlist  history  as  an  ally,  the  limiters  overplay  the 

"citizen-legislator"  card.  They  would  have  us  believe  that  the  politicians  of  an  earlier  era 

were  uncommonly  selfless  and  noble  —  that  their  decisions  to  seek,  serve  in,  and  leave 

elective  office  were  unaffected  by  other  considerations,  including  the  impecunious  salaries 

f.hey  were  paid,  the  hardships  endured  in  travelling  back  and  forth  from  their  home 

communities  to  seats  of  government,  and  long  separations  from  families.  As  Syracuse 

University  political  scientists  Linda  Fowler  and  Robert  McClure  point  out: 

During  Congress'  first  century,  most  elected  officials  preferred  the  civilized  life 
of  their  state  capitals  to  the  humid  wamps  of  the  nation's....  Holding  a  seat  in 
the  [U.S.]  House  was  often  regarded  as  a  chore  —  a  dury  that  responsible 
citizens  agreed  to  accept  but  hastened  to  lay  down  as  soon  as  they  could. 

Rotation  became  a  tradition,  because  practical  men  faced  with  practical  problems 
found  it  practical  to  go  home. 

Abraham  Lincoln,  who  served  one  term  in  Congress,  is  often  advertised  by  the 
limiters  as  an  exemplar  of  the  19th  century  citizen-legislator.  But  scholars  report  that 
Lincoln's  two-year  stint  in  Washington  was,  in  fact,  the  result  of  a  "deal"  cut  in  the  early 
1840s  between  himself  and  two  other  prominent  Whigs,  all  of  whom  wanted  to  go  to 
Congress  from  Illinois'  only  solidly  Whig  district.  To  avoid  a  divisive  nominating 
convention,  the  three  men  decided  each  would  serve  for  two  years  with  Lincoln  agreeing  to 
go  last. 

This  arrangement  was  not  the  result  of  high-minded  obeisance  to  the 
"citizen -legislator"  ideal.  Rather  it  was  a  sensible  way  of  reconciling  the  clashing  ambitions 
of  three  young  men  eager  to  get  ahead.  Or  some  might  less  charitably  call  it  a  back-room 
political  deal  that  left  the  voters  out  of  the  equation.  (In  fact,  Lincoln  flirted  with  the  idea  of 
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running  for  a  second  term.  However,  his  votes  against  the  Mexican  War  were  so  unpopular 
that  he  could  not  possibly  have  won.  In  1848,  his  district  went  Democratic  for  the  first  time.) 

Political  longevity,  of  course,  is  not  exclusively  a  late  20th  century  phenomenon.  All 
but  a  small  handful  of  the  55  Constitutional  Convention  delegates  devoted  their  lifetimes  to 
public  service  —  as  presidents,  governors,  legislators,  jurists,  cabinet  offices,  and  foreign 
envoys.  When  one  considers  the  congressional  giants  prior  to  the  Civil  War,  certain  names 
invariably  come  to  mind  —  Daniel  Webster,  Henry  Clay,  John  Quincy  Adams,  John 
Calhoun,  and  Stephen  A.  Douglas.  Between  them,  these  five  men  served  close  to  130  years 
in  the  House  and  Senate.  They  were  professional  politicians  —  the  sort  of  people  the  limiters 
would  have  us  root  out  of  the  system. 

The  limiters'  preoccupation  with  long-serving  legislators  reveals  another  inconsistency 
in  their  case.  Who  is  really  the  target  of  this  campaign?  All  individuals  who  have  held  a 
succession  of  different  offices  over  a  long  period  of  time?  Or  just  legislators  who  have  been 
repeatedly  elected  to  one  position?  In  light  of  the  limiters'  anti-careerism  rhetoric,  these  are 
not  trivial  questions.  Professional  politicians  after  all  come  in  a  variety  of  sizes  and  shapes. 

Sam  Houston  is  an  interesting  case  in  point.  Here  is  a  man  who  managed  to  squeeze 
in  a  little  politics  between  periods  of  soldiering  and  trading  —  two  terms  in  the  U.S.  House 
of  Representatives,  two  terms  as  governor  of  Tennessee,  two  terms  as  president  of  the  Texas 
Republic,  one  term  in  the  Republic's  legislature,  and  nearly  14  years  in  the  U.S.  Senate. 
Was  Houston  a  professional  politician?  Of  course  he  was,  just  as  a  latter-day  Texan  — 
George  Bush  —  was  a  professional  politician.  Until  his  defeat  in  1992,  the  former  president 
had  done  little  else  than  politics  for  three  decades.  And  yet  the  limiters  have  tried  to  persuade 
us  that  George  Bush,  the  professional  politician,  is  different  and  should  be  treated  differently 
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than  Senator  Bob  Dole,  who  is  also  a  professional  politician,  but  who  has  happened  to  stay  in 
one  job  for  26  years.  But  why?  A  professional  politician  by  any  other  name  is  still  a 
professional  politician. 

All  the  talk  about  returning  to  the  citizen-politician  idea  is  nothing  more  than  a 
debating  point  —  and  a  seriously  flawed  one  at  that.  The  fact  that  the  limiters  have  aimed 
their  artillery  exclusively  at  legislators  rather  than  at  all  professional  politicians  suggests  that 
their  commitment  to  end  political  careerism  is  not  genuine. 

A  Government  of  Apprentices 

Government  is  a  large,  complex,  and  expensive  enterprise.  It  is  America's  biggest  and 
most  far-flung  business.  It  is  so  by  necessity.  Ours  is  a  nation  of  250  million  people  who 
demand  that  government  protect  them  from  foreign  enemies,  economic  destitution,  crime, 
environmental  disaster  and  a  host  of  other  ills,  and  who  expect  a  broad  range  of  services  in 
areas  such  as  education,  health  care,  workplace  safety  and  transportation,  for  example. 
Nothing  we  say  or  do  is  ever  likely  to  alter  this  reality.  Ronald  Reagan,  for  all  his  anti- 
government  zealotry,  could  not.  For  certain,  term  limits  will  not.  Nor  will  a  romantic  and 
futile  search  for  part-time  citizen-politicians. 

There  is  no  question  that  term  limitations  would  bring  in  plenty  of  new  faces.  Perhaps 
they  would  bring  with  them  new  ideas  that  are  lacking  among  current  office-holders.  But 
even  if  one  accepts  that  questionable  assumption,  these  neophytes  almost  assuredly  would  not 
have  the  expertise  and  knowledge  of  the  legislative  process  and  government  bureaucracy  to 
turn  those  ideas  into  action.  This  is  true  not  only  in  Washington,  D.C.,  but  in  Sacramento, 
Albany,  Austin,  Tallahassee,  Des  Moines,  and  every  other  state  capital.  With  the 
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Reagan/Bush  legacy  and  the  continuing  federal  deficit  forcing  state  governments  to 
dramatically  increase  their  services  and  roles,  these  cities  are  no  place  for  neophytes. 

How  does  a  newly  elected  member  of  Congress  begin  to  get  his  or  her  arms  around  a 
trillion  dollar  enterprise  like  the  federal  government?  The  answer  is  obvious:  incrementally, 
patiently,  and  over  time.  And  "just  about  the  time  certain  congressmen  had  finally  mastered 
the  ways  and  wiles  of  the  CIA,"  Hodding  Carter  noted,  "they  would  be  forced  to  depart. 
Few  congressmen  would  ever  be  able  to  achieve  personal  mastery  of  the  details  of  how  the 
Pentagon  uses  and  abuses  its  billions,  or  how  Health  and  Human  Services  serves  as  the 
lobbying  conduit  for  its  far-flung  constituencies." 

The  term  limiters  contend  that  a  half-dozen  years  is  sufficient  time  in  which  to  hone 
legislative  skills.  "There  are  very  few  jobs,"  said  John  Fund  of  The  Wall  Street  Journal, 
"that  take  that  long  to  learn,  and  representing  the  public  is  not  one  of  them."  Rep.  Henry 
Hyde  calls  such  argumentation  "simplistic  nonsense,"  and  he  is  right.  Those  who  engage  in 
such  sophistry  are  mostly  editorialists  who  would  never  start  a  recent  journalism  school 
graduate  in  an  editor's  position,  and  ivory-tower  types,  who  would  never  give  a  recent  Ph.D. 
instant  tenure.  Indeed,  these  people  don't  face  the  prospect  of  being  fired  every  two  years 
and  can  afford  to  take  an  Olympian  view  of  political  life.  Few,  however,  have  had  the  kind 
of  frontline  governmental  experience  that  would  lend  credence  to  their  opinions. 

We  believe  longevity  in  office  has  its  compensations.  As  George  Will  observed  before 
his  giant  flip-flop  on  this  issue,  "all  great  careers  are  long."  Term  limits  may  rid  our 
legislatures  of  the  bad  apples,  but  they  also  deprive  us  of  all  the  good  ones  —  and  before 
they  ripen.  Indeed,  seniority  brings  with  it  experience,  wisdom,  institutional  memory,  and 
competence  —  the  value  of  which  the  term  limiters  cavalierly  dismiss. 
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The  folly  of  term  limits  is  obvious  when  you  think  about  those  former  members  of 
Congress  most  responsible  for: 

■  forging  the  nation's  bipartisan  foreign  policy  after  World  War  II; 

■  reassuring  the  country  during  the  horror  of  Watergate; 

■  awakening  us  to  our  endangered  environment; 

■  ensuring  the  welfare  of  senior  citizens;  and 

■  enacting  landmark  civil  rights  legislation. 

These  were  among  the  enduring  legislative  triumphs  of  leaders  such  as  Arthur 
Vandenberg,  George  Norris,  Sam  Ervin,  Peter  Rodino,  Edmund  Muskie,  Mo  Udall,  Claude 
Pepper,  Everett  Dirksen,  and  Hubert  Humphrey  —  all  of  whom  served  far  longer  than  12 
years  in  the  Senate  or  the  House  and  whose  proudest  achievements  often  came  in  the  latter 
stages  of  their  careers. 

The  records  of  such  public  servants,  according  to  Henry  Hyde,  reveal  one  of  the  most 
serious  logical  fallacies  of  the  term  limitations  movement,  namely  the  belief  that  "elective 
office  is  the  one  vocation  where  experience  is  an  obstacle  to  good  performance." 

We  doubt,  of  course,  that  those  who  would  place  neophytes  in  charge  of  our 
governments  would  easily  surrender  control  of  our  schools,  banks,  military,  newspapers,  and 
great  corporations  to  teacher-trainees,  tellers,  drill  sergeants,  cub  reporters,  and  clerks. 

"What  business,"  the  Hackensack,  New  Jersey  Record  asked,  "would  allow  its  major 
decisions  to  be  resolved  only  by  people  with  12  years  of  experience  or  less?  What  business 
would  automatically  retire  all  executives  after  six,  or  eight,  or  12  years?  Would  such  a 
business  in  any  way  be  able  to  measure  up  to  its  competitors?  Of  course  not.  The  business 
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would  be  a  laughing  stock."  Term  limits,  in  short,  are  a  peculiar  way  of  managing  a  business 
—  be  it  private  or  public. 

The  limiters  counter  such  criticisms  by  invoking  Pareto's  law  which  holds  that  20 
percent  of  the  people  in  any  organization  do  80  percent  of  the  work.  Term  limits,  they 
concede,  would  terminate  the  public  service  of  a  few  able  men  and  women.  However,  that 
would  be  a  small  price  to  pay  for  cleaning  out  four-fifths  of  the  legislators  the  limiters  regard 
as  dawdlers,  deadbeats,  dolts,  and  droolers.  As  former  Colorado  state  Sen.  Terry  Considine, 
a  leader  of  the  limitations  movement,  saw  it,  "we  suffer  more  by  giving  exaggerated 
protection  to  the  mediocre  than  we  would  lose  by  denying  ourselves  the  prolonged  service  of 
the  able  few." 

There  are  at  least  four  problems  with  this  line  of  reasoning.  First,  it  implies  that 
limits  will  produce  generations  of  legislators  of  uniformly  high  stature,  skills,  and  energy. 
The  contention  is  absurd  on  its  face.  All  legislatures  operate  in  the  shadows  of  a  few 
exceptional  people  and  always  have.  Legislative  "giants"  have  never  been  a  dime  a  dozen  and 
never  will.  In  fact,  if  Pareto's  law  is  true,  four-fifths  of  all  post-term  limit  legislators  will 
also  be  mediocre  at  best,  incompetent  or  corrupt  at  worst. 

Second,  such  reasoning  reveals  once  again  the  limiters'  deep-seated  skepticism  about 
the  capacity  of  voters  to  make  informed  judgments  about  the  fitness  and  performance  of  their 
representatives.  The  limiters  cannot  accept  the  fact  that  "Representative  Jones,"  whom  they 
regard  as  mediocre,  gets  passing  grades  from  her  constituents.  Ironically,  the  leveling  effects 
of  limits  would  ensure  the  final  triumph  of  mediocrity. 

Third,  limits  would  reduce  the  diversity  of  legislators.  Artificial  restrictions  would 
clearly  benefit  young  politicians  who,  despite  the  sparseness  of  their  life  experiences,  would 
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profit  from  a  short  stint  in  government.  Limits  would  also  be  a  boon  for  retirees  who  would 
see  legislative  service  as  a  grand  way  to  cap  their  long  careers.  "But  those  in  mid-life," 
Congressman  Hyde  warned,  would  "  be  largely  unwilling  to  devote  their  most  productive  and 
creative  years  to  a  vocation  with  no  tenure  and  whose  only  prospect  is  enforced  retirement. " 

Finally,  Considine  and  his  followers  do  not  seem  to  understand  that  our  legislatures 
are  a  rather  accurate  portrait  of  the  American  people.  They  uncannily  reflect  the  range  and 
diversity  of  society's  virtues  and  vices,  strengths  and  weaknesses.  For  the  most  part, 
legislators  are  neither  appreciably  better  nor  worse  than  the  peopie  who  employ  them.  But 
then  that  is  how  a  representative  democracy  is  supposed  to  work. 

The  Permanent  Government 

Under  a  system  of  term  limits,  elected  legislators  would  not  be  in  command  of  the 
legislative  process.  "Power,"  the  Brookings  Institution's  Thomas  Mann  warned,  "would  flow 
from  elected  to  unelected  officials"  —  from  legislators  to  seasoned  and  senior  legislative  staff 
and  to  protected  executive  department  bureaucrats,  none  of  whom  are  directly  accountable  to 
the  voters.  Columnist  David  Broder  agreed:  "The  unintended  consequence  of  term  limits  will 
be  to  increase  the  power  of  unelected  officials  —  legislative  staff  and  executive  branch 
bureaucrats.  Their  expertise  will  become  even  more  influential  when  the  elected  officials  are 
all  short-timers,  and  their  arrogance  will  grow."  This  is  a  form  of  tyranny  the  Founding 
Fathers  could  not  possibly  have  foreseen. 

The  implications  of  large  shifts  in  authority  from  elected  to  unelected  officials  are  not 
trivial.  With  term  limits,  such  shifts  would  be  largely  unavoidable,  and  the  "loser,"  Rep. 
Hyde  predicts,  would  be  representative  government.  About  half  the  membership  of  any 
legislature  operating  under  term  limits  would  be  at  all  times  composed  of  trainees,  of  men 
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and  women  continuously  learning  the  ropes.  In  such  circumstances,  inexperienced  lawmakers 
would  have  little  choice  but  to  defer  increasingly  to  staff  —  to  their  knowledge,  experience, 
biases,  and  talents  for  cutting  deals.  They  and  their  allies  within  the  bureaucracy,  Mark  Blitz 
of  the  Hudson  Institute  predicted,  would  "rush  in  where  members  of  Congress  [and  state 
assemblies]  were  ill-equipped  to  tread." 

It  may  be  true,  as  the  limiters  assert,  that  a  new  legislator  should  be  able  to  master 
his  profession  within  12  years,  at  which  point,  of  course,  he  or  she  would  be  obliged  to 
retire.  But  how  many  members  in  their  fourth  or  sixth  years  in  Congress  would  have  the 
experience,  wit,  and  self-confidence  to  take  command  of  the  Ways  and  Means  Committee,  or 
the  Armed  Services  Committee,  or  the  Select  Committee  on  Intelligence  —  and  then  safely 
navigate  their  fellow  apprentices  through  the  menacing  shoals  of  tax  policy,  competing 
weapons  systems,  and  covert  operations?  Very  few. 

Some  analysts  predict  that  turnover  of  congressional  committee  chairmanships  would 
actually  be  more  rapid  than  turnover  of  the  membership  as  a  whole.  If  so,  the  new  chairs 
would  find  themselves  even  more  at  the  mercy  of  professional  staff.  Chairs  would  be 
excessively  cautious  about  cleaning  house  and  reconstituting  their  staffs  from  the  ground  up. 
There  would  never  be  enough  time.  The  result,  according  to  analyst  John  Pitney,  is  that 
"committee  aides  would  write  policy  while  watching  the  chairs  come  and  go." 

But  not  unexpectedly,  the  term  limiters  have  a  silver  bullet  for  every  contingency. 
The  solution,  they  say,  is  to  legally  limit  the  tenure  of  legislative  staff,  bureaucrats,  and  non- 
elected  officials.  But  if  such  limits  are  not  possible,  then  the  answer  is  to  reduce  government 
employees*  salaries  —  and  their  health  and  retirement  benefits  as  well.  In  short,  make  public 
service  as  unattractive  as  possible  for  talented  and  public  spirited  people.  It  is  an  all  too 
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familiar  response.  First,  you  tell  voters  whom  they  can  and  cannot  vote  for.  Then  you  tell 
citizens  who  want  to  devote  a  significant  part  of  their  lives  to  public  service  —  often  at 
considerable  personal  sacrifice  —  that  they  cannot  do  so.  Ironically,  those  who  most 
vociferously  decry  "hiring  quotas"  are  not  reticent  at  all  about  teliing  the  American  people 
whom  they  can  and  cannot  hire  to  represent  them  —  or  uneasy  about  curtailing  the  freedom 
of  citizens  who  might  wish  to  apply  for  such  jobs.  "Term-limitation  proposals,"  according  to 
the  Times  Argus  of  Barre,  Vermont,  "are  a  mass  exercise  in  telling  other  people  what  to  do. " 
And  all  along  we  thought  this  was  the  land  of  the  free. 

Left  unshackled  by  the  term  limiters,  of  course  —  and  particularly  emboldened  if 
limits  on  government  staff  services  were  also  imposed  —  would  be  the  organized  interests 
that  continuously  ply  their  trade  in  the  halls,  offices,  hearing  rooms,  and  restaurants  of  our 
capitals.  In  Washington,  D.C.  alone,  there  are  more  than  23,000  registered  lobbyists,  almost 
50,000  lawyers,  3,500  trade  associations,  and  nearly  5.000  political  action  committees.  Many 
of  these  special  interest  lobbyists  have  decades  of  experience  at  influencing  the  action  of 
government  and  quite  a  few  are  former  members  of  Congress  themselves.  Many  of  these 
lobbyists  have  far  more  knowledge  of  the  workings  of  government  than  inexperienced 
legislators. 

Thus,  term  limits,  if  enacted,  would  inevitably  increase  the  power  of  these  interests 
that  cannot  be  forced,  constitutionally  or  practically,  to  vacate  our  seats  of  government.  As 
with  the  "permanent"  government  of  legislative  staffers  and  bureaucrats,  the  clout  of  special 
interests  would  grow  under  term  limits  while  the  authority  of  elected  officials  would  decline. 
This  is  not  exactly  the  arrangement  of  countervailing  forces  James  Madison  envisioned. 
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Lame-Duckism 

The  term  limiters  have  badly  misread  human  nature.  They  claim  that  legislators 
whose  tenure  in  office  is  restricted  will  be  undistracted  by  re-election  pressures.  Hendrik 
Hertzberg,  formerly  of  The  New  Republic  and  now  with  the  New  Yorker,  argued  that  limits 
will  produce  "a  cohort  of  comparatively  disinterested  legislators,  relieved  from  re-election 
pressures  and  free  to  consult  their  consciences  as  well  as  their  pollsters  and  contributors." 
Underlying  this  disturbingly  fashionable  argument  is  a  thesis  that  violates  every  tenet  of 
American  democracy  —  that  accountability  to  the  voters  is  a  negative  force,  and  that  the 
only  way  to  produce  good  public  policy  is  to  reduce  or  eliminate  that  accountability. 

The  notion  that  limits  will  reduce  re-election  pressures  throughout  politicians'  tenures 
in  office  is  also  ludicrous.  Having  paid  dearly  for  the  chance  to  serve,  legislators  whose 
terms  were  limited  would  approach  their  first  and  second  re-election  campaigns  with  all  the 
time,  energy,  and  single-mindedness  necessary  to  win  again  and  again.  No  one  who  manages 
to  win  a  legislative  seat,  even  if  term  limits  were  in  place,  would  likely  roll  over  and  play 
dead  at  the  scent  of  a  potential  opponent.  Elected  officials  would  do  whatever  is  necessary 
and  as  often  as  necessary  to  protect  their  positions,  just  as  they  do  today.  That  is  human 
nature,  and  term  limits  would  not  change  that. 

During  their  final,  lame  duck  terms,  some  state  legislators  would  launch  campaigns 
for  the  U.S.  House,  and  some  U.S.  representatives  would  run  for  the  Senate.  Certainly, 
there  is  nothing  wrong  with  this.  However,  if  one  goal  of  a  term  limit  is  to  reduce  election 
pressures  and  the  impact  of  special  interest  money,  it  will  utterly  fail  here. 

Further,  term  limits  would  force  legislators  not  planning  on  running  for  higher  office 
to  think  long  and  hard  about  how  they  intend  to  make  a  living  in  a  post-politics  era.  Such 
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uncertainties  and  personal  anxieties  could  encourage  conduct  that  is  unseemly  and 
inconsistent  with  the  broader  public  good.  Knowing  they  would  be  out  of  a  job  by  a  certain 
date,  legislators,  according  to  the  editors  of  Hie  Kansas  Cir;  Star,  "would  pay  even  more 
attention  to  special  interests  that  could  offer  them  lucrative  positions  later."  Al  Hunt  of  The 
Wall  Street  Journal  agrees:  "Instead  of  fresh-faced  citizen  legislators  we'd  end  up  with  men 
and  women  who  knew  that  after  12  years  they  had  to  seek  a  new  line  of  work,  most  probably 
with  the  very  interests  that  are  lobbying  them." 

Today,  legislators  typically  do  not  pay  much  attention  to  future  professional  pursuits 
until  their  final  term.  Term  limits,  former  Rep.  Vin  Weber  (R-Minn.)  once  predicted,  would 
reshuffle  that  deck  for  good.  "With  a  term  limitation,  the  clock  would  start  ticking  right 
away  with  members  thinking  'What  am  I  going  to  do  when  I  get  out  of  here  in  12  years?' 
For  many,  the  obvious  answer  would  be  to  cultivate  a  relationship  with  those  who  can  help 
you  later." 

Term  limits  would  not,  as  their  advocates  stoutly  contend,  enhance  the 
representativeness  and  responsiveness  of  legislatures.  The  opposite  is  much  more  likely. 
"Would  lame-duck  senators  and  representatives,"  Mark  Blitz  asked,  "be  more  attentive  or 
less?  More  likely  to  be  principled,  or  more  likely  to  be  eccentric?  More  ready  to  serve  the 
community  from  which  they  came  or  more  eager  to  serve  the  interests  by  whom  they  wish  to 
be  employed?"  To  pose  such  questions  is  to  know  instinctively  the  answers. 

Finally,  it  is  unlikely  that  lame-duck  legislators  would  be  as  good  at  their  jobs  as 
those  who  are  free  to  seek  reelection.  And  in  this  regard,  our  experience  with  presidential 
term  limits  is  pertinent.  Since  the  adoption  of  the  22nd  Amendment,  no  president  —  be  it 
Eisenhower,  Nixon  or  Reagan  —  has  been  as  effective,  purposeful,  productive,  and  as  much 
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in  command  during  his  second  and  final  term  as  he  was  in  his  first  term.  Lame-duckism  he 
proven  to  be  a  curse  for  two-term  presidents.  It  would  be  no  less  so  for  Congress. 

Imperial  Legislatures? 

The  limiters  argue  that  presidents  and  governors  with  fixed  terms  are  badgered, 
outgunned  and  outmaneuvered  by  legislatures  whose  terms  are  not  similarly  restricted.  The 
balance  of  power  has  tipped  dangerously  in  favor  of  the  legislative  branch.  To  listen  to  the 
term  limiters,  you  would  think  that  a  Cromwellian  coup  were  underway,  that  the  White 
House  and  governors'  mansions  across  the  country  were  under  siege,  and  that  our  chief 
executives,  like  Charles  I,  had  been  dethroned  and  were  in  imminent  danger  of  losing  their 
heads. 

In  the  1960s  and  early  1970s,  thoughtful  people  openly  worried  about  the  imperial 
presidency.  Now  we  are  advised  to  be  on  guard  against  encroaching,  overreaching  legislative 
bodies.  One  need  only  recount  the  number  of  vetoes  issued  by  Presidents  Reagan  and  Bush 
between  1981  and  1992  to  appreciate  the  transparency  of  the  term  limiters'  protests.  Very 
few  of  those  vetoes  were  overridden  by  Congress. 

Furthermore,  every  expert  acknowledges  that  over  the  last  60  years,  presidents  have 
become  the  nation's  chief  legislators.  This  is  even  more  true  today,  as  President  Clinton  has 
effectively  set  the  agenda  for  Congress.  It  is  hard  to  recall  a  major  piece  of  legislation  in 
recent  times  that  did  not  have  a  president's  fingerprints  all  over  it,  even  if  it  differed 
somewhat  from  the  original  White  House  plan.  (Looking  at  the  Clinton  experience,  if  one 
feels  that  Congress  has  exerted  too  much  power  in  thwarting  his  initiatives,  the  solution  is  to 
eliminate  the  Senate  filibuster  as  a  weapon,  not  term  limits.)  The  president  and  his  staff 
regularly  draft,  propose,  and  lobby  for  legislation,  and  they  either  actively  support,  oppose, 
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or  seek  to  amend  measures  introduced  by  members  of  Congress.  The  suggestion  that  the 
executive  branch  has  become  a  defenseless  hostage  of  the  Congress  simply  does  not  hold 
water.  If  the  limiters  honestly  believe  the  executive  branch  is  in  peril,  they  should  join  forces 
with  Ronald  Reagan  in  advocating  repeal  of  the  22nd  Amendment,  rather  than  moving  in  the 
opposite  direction. 

The  truth  is  that  term  limits,  in  the  words  of  Vie  Washington  Post,  "would  make 
Congress  even  more  of  a  lightweight  than  it  already  is."  Such  restrictions,  added  V:e  Kansas 
City  Star,  "would  leave  the  executive  branch  even  more  dominant  than  it  is  now."  "From  the 
president's  point-of-view,"  the  Spokane  Spokesman-Review  noted,  "...a  Congress  full  of 
relatively  raw  lawmakers  would  be  easier  to  do  policy  battle  with  than  the  seasoned  corps  he 
now  has  to  face.  From  the  country's  perspective,  though,  the  loss  would  be  felt." 

By  their  very  nature,  of  course,  legislatures  are  reactive  and  the  weaker  of  the  two 
elected  branches  of  government.  Limits  would  enfeeble  them  further.  They  would  deprive 
legislatures,  The  Washington  Post  concluded,  of  heft  and  expertise,  without  which  the 
executive  branch  will  become  even  stronger  as  will  "the  remote  permanent  government  that 
in  theory  [Congress]  is  meant  to  control."  In  short,  term  limits  would  not  correct  an 
imbalance  between  the  executive  and  legislative  branches  but  exacerbate  the  one  that  already 
exists. 

The  Policy  Costs 

The  policy  costs  of  term  limits  should  not  be  underestimated.  If  the  U.S.  is  to  regain 
its  competitive  edge  in  the  global  economy,  we  will  need  well-conceived,  long-term  policies, 
patience  and  continuity.  Turning  around  a  dysfunctional  educational  system,  salvaging  the 
nation's  infrastructure,  guaranteeing  citizens  affordable  and  quality  health  care,  retraining  our 
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workforce,  conquering  illiteracy,  ensuring  the  country's  energy  future,  and  stimulating 
investment  in  new  equipment  and  jobs  here  in  America  are  among  the  keys  to  remaining 
economically  competitive.  Changing  policy  directions  every  several  years  to  accommodate 
the  momentary  enthusiasms  and  pet  ideas  of  each  new  class  of  legislators  would  almost 
certainly  have  disastrous  consequences  for  the  country's  well-being.  For  Japan  and  the 
European  community,  however,  American  term  limits  would  be  an  economic  godsend. 

In  addition,  those  states  that  adopted  limits  would  find  themselves  in  a  constant  state 
of  political  and  policy  turmoil  —  and,  thus,  at  an  economic  disadvantage  in  relation  to  those 
states  that  eschew  limits.  Among  the  important  factors  investors  weigh  in  deciding  where  to 
open  new  plants  and  expand  existing  operations  is  political  predictability.  Term  limitations 
would  introduce  a  new  and  unattractive  element  of  unpredictability  into  the  equation.  In  such 
circumstances  some  states  would  inevitably  prosper  while  others  fell  behind,  and  the  resulting 
balkanization  would  only  weaken  the  ties  binding  us  together  as  a  national  community. 

INCREASING  COMPETITION:  REFORM  VS.  LIMITS 

Would  the  enactment  of  term  limits  increase  political  competition? 

ARGUMENT 

The  limiters  complain  that  elections  at  all  levels  of  government  have  become 
distressingly  uncompetitive.  The  longevity  of  elected  officials,  the  high  reelection  rates  of 
incumbents,  the  enormous  vote  spreads  between  winners  and  losers,  and  the  sheer  number  of 
uncontested  and  nominally  contested  races  have  produced  a  nearly  impregnable  political 
establishment. 


-35- 


339 

The  political  system,  according  to  the  limiters,  is  so  rigged  in  favor  of  incumbents 
that  challengers  rarely  win,  and  in  many  instances  promising  candidates  choose  not  to  run  at 
all.  Incumbents'  fundraising  advantages,  their  taxpayer- supported  perks,  and  their  control  of 
redistricting  are  such  that  most  elections  are  won  long  before  election  day.  And  since  voters 
are  deprived  of  meaningful  candidate  and  policy  choices,  the  incentive  to  turn  out  and  vote  is 
effectively  undermined. 

Widely  discussed  reforms  designed  to  level  the  playing  field  would  not  increase 
competition,  but  would  only  solidify  the  position  of  incumbents.  It  is  illusory  to  believe  that 
public  officials  would  willingly  adopt  measures  that  might  jeopardize  their  own  careers.  That 
will  not  happen.  Therefore,  the  only  effective  way  to  restore  political  competition  is  to  clean 
house  periodically  —  to  require  all  officeholders  to  abandon  the  playing  field  in  favor  of 
other  contestants. 

REBUTTAL 

Term  limits  would  not  produce  an  appreciably  more  competitive  politics.  Perpetual 
turnover,  yes,  but  not  competition.  We  agree  that  the  political  system  always  benefits  when 
large  numbers  of  qualified  citizens  seek  public  office.  And  indeed,  better  people  might 
become  more  involved,  if  they  were  actively  recruited  and  fully  supported  by  the  political 
parties.  But  the  parties'  lethargic  approach  to  such  political  fundamentals  would  not  be  cured 
by  limits.  Nor  would  limits  alter  the  demographic  and  political  conditions  that  make  hundreds 
of  districts  —  probably  a  substantial  majority  of  them  —  uncongenial  most  of  the  time  for 
the  candidates  of  one  or  the  other  political  party. 

Furthermore,  limits  would  not  begin  to  alleviate  the  disincentives  potential  candidates 
face.  They  would  do  nothing  to  reduce  assaults  on  candidates'  reputations,  invasions  of  their 
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privacy,  serious  losses  of  income  and  discretionary  time,  long  separations  from  family,  costly 
interruptions  of  careers,  and  the  burden  of  raising  enormous  sums  of  campaign  money. 
However,  proposals  that  reform  the  campaign  finance  system,  increase  media  access,  restrict 
the  use  of  official  perks,  and  control  negative  broadcast  advertising  could,  if  enacted,  help 
mitigate  the  barriers  facing  potential  challengers.  Term  limits  would  not. 

The  limiters  have  grossly  exaggerated  the  demise  of  competition.  A  dispassionate 
examination  of  congressional  and  state  legislative  election  data  reveals  a  political  system  that 
is  quite  dynamic,  robust,  and  unpredictable  —  much  more  so  than  the  limiters  have 
portrayed.  Certainly,  George  Bush,  Alan  Dixon,  Wyche  Fowler,  Robert  Kasten,  Terry 
Sanford,  John  Seymour,  Guy  Vander  Jagt,  Tom  Downey,  Joe  Early,  Pete  Kostmayer,  Don 
Ritter  and  many  others  can  testify  to  the  competitiveness  of  our  political  system. 

Competition 

The  term  limiters  cite  high  reelection  rates  of  incumbent  U.S.  representatives  and 
senators  as  evidence  of  just  how  uncompetitive  the  American  political  system  has  become. 
The  reelection  in  1988  of  98  percent  of  incumbent  U.S.  House  members  proves  the  system  is 
broken,  they  say,  and  the  reelection  of  392  of  407  members  in  1990  only  confirms  it.  (Of 
course,  the  1992  election,  which  sent  110  new  representatives  to  the  U.S.  House,  is  strong 
evidence  to  the  contrary.)  For  forty  years,  the  limiters  emphasize,  there  has  been  a 
near-linear  decline  in  the  number  of  defeated  incumbent  congressmen:  133  in  the  1950s,  142 
in  the  1960s,  97  in  the  1970s,  and  only  88  in  the  last  decade. 

Furthermore,  the  limiters  contend,  today's  members  are  remaining  in  office  much 
longer  than  their  predecessors,  and  that  too  is  the  sign  of  a  sick  political  system.  As  of  1990, 
more  than  one-third  of  House  members  had  served  for  seven  or  more  terms.  Such  longevity 
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contrasts  sharply  with  conditions  that  prevailed  during  the  19th  century  when  30  percent  of 
the  House  was  routinely  comprised  of  first-termers. 

The  limiters'  selective  use  of  statistics  suggests  that  the  reelection  rates  of  incumbents 
is  a  new  phenomenon.  That,  of  course,  is  not  true.  Eighty-one  percent  of  incumbent  House 
members  who  sought  reelection  in  1886  and  1888  won,  a  rate  that  gradually  increased  to  95 
percent  70  years  later. 

The  limiters'  contention  that  the  political  system  has  become  immutable  and  static  is 
not  borne  out  by  the  facts.  Between  1980  and  1988,  56  percent  of  the  House's  membership 
turned  over.  More  than  half  of  the  House's  members  today  have  served  less  than  eight  years. 
During  the  same  period,  the  U.S.  Senate  experienced  a  44  percent  turnover  in  its 
membership.  Almost  half  of  the  current  U.S.  senators  have  not  yet  served  two  terms.  The 
1980  and  1982  elections  alone  saw  165  new  members  enter  the  House,  75  of  whom  defeated 
incumbents.  This  turnover  is  amply  reflected  in  the  Congress'  leadership.  In  the  last  decade, 
for  example,  the  House  has  had  three  speakers  and  the  Senate  four  majority  leaders.  Only 
five  of  the  43  permanent  committees  in  the  House  and  Senate  are  presided  over  today  by 
members  who  held  those  positions  in  1980.  The  same  turnover  pattern  is  evident  at  the  state 
level.  Between  1979  and  1989,  our  state  legislatures  averaged  a  75  percent  turnover  in  their 
membership. 

These  statistics  led  former  Rep.  Mickey  Edwards  (R-Okla.),  then  chairman  of  the 
House  Republican  Policy  Commission,  to  conclude  that  "there  is  not,"  as  the  limiters  claim, 
"a  permanent  Congress.  Actually,  the  membership  changes  constantly."  (How  ironic  that  his 
1992  defeat  proves  his  point.)  To  illustrate  this,  Edwards  cited  the  findings  of  a 
Congressional  Research  Service  study  he  requested.  According  to  CRS,  after  all  20  elections 
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between  1950  and  1990,  at  least  two-thirds  of  returning  members  of  the  House  had  served 
fewer  than  12  years.  This  revelation  probably  accounts  for  the  limiters'  sudden  move  before 
the  1992  elections  to  push  for  six-year  rather  than  12-year  limits.  It's  an  old  trick.  If  the 
evidence  does  not  support  your  position,  then  change  the  subject. 

The  limiters  also  charge  that  the  growing  uncompetitiveness  of  congressional  elections 
is  evident  in  the  margins  by  which  today's  incumbents  win.  In  1986  and  1988,  87  percent  of 
House  incumbents  won  with  60  percent  or  more  of  the  vote.  But  marginality,  like  other 
political  phenomena,  tends  to  fluctuate,  and  there  are  strong  signs  of  a  new  upswing.  In 
1990,  twice  as  many  House  incumbents  as  in  1988  won  with  less  than  60  percent  of  the  vote, 
and  the  average  victory  margin  for  incumbents  with  major  party  opposition  was  five  points 
lower  in  1990  than  in  1986  and  1988.  This  trend  continued  in  1992  and  early  signs  point  to 
similar  results  in  1994. 

The  electoral  system,  as  it  turns  out,  is  far  more  volatile,  unpredictable,  and  self- 
correcting  than  the  limiters  are  willing  to  admit.  Typically,  support  for  incumbents  runs  in 
cycles.  In  the  mid  to  late  1980s,  it  was  at  a  high  point  as  incumbency  was  a  clear  advantage. 
In  1992  and  1994,  the  cycle  is  at  its  nadir,  as  the  word  "incumbent"  has  become  a  pejorative 
term.  This  is  part  of  the  natural  flow  of  the  American  political  process,  reflecting  the  level  of 
voter  satisfaction  with  how  their  needs  are  being  addressed  by  their  elected  officials.  It  is 
ironic  that  as  evidence  mounts  that  term  limits  are  completely  unnecessary  as  a  means  of 
generating  competitive  elections  and  infusing  Congress  with  new  blood  —  thus  refuting  a 
major  premise  put  forward  by  limit  proponents  —  the  momentum  to  restrict  the  terms  of 
representatives  and  senators  continues  to  grow. 
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Reform 

So  the  reported  death  of  political  competition  has  been  greatlv  exaggerated. 
Nevertheless,  many  practitioners  and  students  of  politics  agree  that  too  many  potentially 
competitive  elections  today  go  uncontested  or  are  contested  only  nominally.  That  competitive 
races  sometimes  fail  to  materialize  in  jurisdictions  with  pronounced  diverse  voting  patterns  is 
a  matter  of  genuine  concern. 

Most  analysts  believe  measures  are  needed  to  create  a  more  level  playing  field.  And 
most  agree  that  some  combination  of  the  following  reforms  are  needed  to  stimulate 
competition: 

■  campaign  finance  reform  that  limits  spending  to  levels  that  will  allow  the  contenders 
to  effectively  communicate  with  the  voters  while  ensuring  roughly  equal  expenditures 
by  both  candidates  (ideally  accompanied  by  public  financing  to  eliminate  dependence 
upon  special  interests); 

■  additional  restrictions  on  franked  mail  and  newsletters  (especially  in  election  years); 

■  guarantees  of  less  expensive  television  advertising  rates  for  candidates;  and 

■  perhaps  even  allotments  of  free  broadcast  times,  set  at  lengths  to  ensure  serious 
dialogue. 

Fashioning  a  reform  package  that  serves  this  broader  objective  without  unduly 
advantaging  or  disadvantaging  any  of  the  players  is  tricky  business,  but  not  impossible.  Many 
people  of  goodwill  are  earnestly  attempting  to  shape  a  compromise  both  the  general  public 
and  the  political  community  can  embrace.  "What  we  need,"  David  Broder  stressed,  "are 
competitive  elections,  not  arbitrary  limits  on  service." 
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Regrettably,  the  term  limiters  show  little  enthusiasm  for  genuine  reform.  Many  have 
walked  away  from  the  debate  on  these  issues.  Limits,  not  campaign  reform,  are  the  key  to 
fulfilling  their  peculiar  policy  agenda  and  acquiring  the  power  voters  have  long  denied  them. 
Besides,  the  limiters  contend,  lawmakers  cannot  be  counted  on  to  do  the  right  thing  — 
though  if  true,  then  the  solution  is  exactly  the  strategy  the  limiters  have  chosen,  the 
referendum  process,  which  can  be  used  in  many  states  to  impose  campaign  finance  reform. 

The  limiters  go  on  to  argue  that  neither  campaign  spending  limits  nor  public  financing 
will  restore  competition.  These  and  similar  measures  would  only  aggravate  the  natural 
advantages  incumbents  have.  Such  reforms,  they  say,  will  not  relieve  the  hopelessness  of 
challengers.  But  this  argument  is  ludicrous.  Incumbents'  primary  advantage  stems  from  their 
ability  to  raise  more  money  than  challengers.  When  both  candidates  raise  and  spend  equal 
amounts  of  money,  then  elections  will  be  fair  and  competitive. 

Underneath  the  rhetoric,  the  limiters'  skepticism  about  reform  may  stem  from  more 
basic  fears.  The  enactment  of  sensible  reforms  could  reduce  the  momentum  of  the  term 
limitations  campaign  —  and  could  blunt  an  emotional  issue  with  which  to  bludgeon 
candidates,  especially  incumbents  during  the  1994  election  campaign.  For  tactical  reasons, 
therefore,  real  reform  is  something  to  be  avoided.  Such  thinking  is  cynical,  shortsighted  and 
self-serving. 

Limits  and  Competition 

The  limiters  have  fostered  the  illusion  that  limits  will  generate  competition.  In  truth, 
limits  would  only  produce  turnover  in  the  membership  of  legislatures.  Turnover  and 
competition  are  not  synonymous,  and  term  limiters  know  it.  There  are  several  reasons  limits 
would  not  increase  competition  and  could  in  a  perverse  twist  actually  decrease  it. 
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First,  most  of  the  country's  congressional  and  legislative  districts,  perhaps  as  many  as 
70  percent  of  them,  are  relatively  safe  for  one  political  party  or  the  other.  The  politically 
uncompetitive  nature  of  these  jurisdictions  has  little  to  do  with  gerrymandering  and  almost 
everything  to  do  with  the  demographic  makeup  and  political  outlook  of  the  people  who  live 
in  these  districts.  Although  term  limits  cannot  alter  this  reality,  they  will  ensure  that  the 
representatives  freely  chosen  by  the  voters  in  such  places  are  routinely  retired,  and 
involuntary  retirement,  when  caused  by  something  other  than  a  defeat  at  the  polls,  is  not 
competition. 

Second,  mandatory  rotation  would  encourage  many  would-be  candidates  to  put  their 
own  ambitions  on  hold  in  deference  to  officeholders  whom  they  knew  would  be  retiring  after 
six  years.  Under  limits,  once  you  win  you're  likely  to  stay  in.  Such  deference  would 
probably  diminish  competition  both  within  and  between  parties  for  two  of  every  three 
elections.  Moreover,  transfers  of  political  offices  from  incumbents  to  favored  potential 
successors  would  be  carefully  orchestrated,  sometimes  years  in  advance,  to  the  advantage  of 
insiders  —  staff,  or  family  members,  or  close  allies  —  and  to  the  detriment  of  outsiders. 
Some  legislators  may  even  arrange  for  two-  or  four-year  breaks  in  their  service  with  an  eye 
toward  reclaiming  their  former  offices  thereafter.  Such  strategies  would  mock  the  promise  of 
greater  competition. 

Third,  limits  alone  would  not  reduce  any  of  the  advantages  enjoyed  currently  by 
incumbents,  especially  in  the  area  of  fundraising.  Indeed,  those  individuals  and  organized 
interests  who  contribute  disproportionately  to  incumbents  now  would  likely  see  term  limits  as 
an  incentive  to  do  more  for  the  officeholders  in  whom  they  may  already  be  heavily  invested. 
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The  gap  in  campaign  contributions  and  spending  between  incumbents  and  challengers  could 
widen  further,  thus  decreasing  the  prospects  for  competitive  races. 

Fourth,  limits  would  not  make  public  service  any  more  attractive  or  reduce  the 
disincentives  associated  with  running  for  public  office.  A  candidate  who  challenges  an 
incumbent  member  of  Congress  today  and  hopes  to  win  must  be  prepared  to  raise  at  least 
$400,000,  knock  on  10,000  doors,  and  stop  working  for  a  year  or  longer.  These  and 
associated  hardships  would,  absent  other  reforms,  persist  and  probably  escalate  under  a 
system  of  limits.  Further,  many  potential  candidates  will  be  less  likely  to  make  these 
sacrifices  for  a  job  that  automatically  ends  after  six  years. 

Fifth,  there  is  no  evidence  that  thousands  of  qualified  Americans  are  impatiently 
awaiting  their  chance  to  seek  and  serve  in  public  office  —  with  or  without  term  limits. 
Public  service  is  not  seen  as  a  noble  calling,  in  large  part  because  of  the  anti-government 
hyperbole  regularly  dished  out  by  the  term  limiters,  among  others.  It  also  pays  far  less  than 
the  private  sector,  despite  recent  congressional  pay  raises.  It  is  a  delusion  to  think  that  hordes 
of  corporate  executives,  small  business  people,  bankers  and  other  professionals  would 
eagerly  forego  relatively  secure,  well-paying  and  respectable  jobs  in  favor  of  a  profession 
which  in  so  many  respects  has  become  utterly  unattractive.  Limits  may  generate  more 
candidates,  but  probably  not  better  ones,  and  it  is  the  latter  we  need  to  make  elections  more 
competitive.  As  the  Wichita  Eagle-Beacon  argued,  "no  city  or  county  or  state  is  so  deep  in 
willing  talent  that  it  can  afford  to  turn  out  effective  officeholders  to  indulge  voter  laziness." 
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A  CYNICAL  AGENDA 

Do  the  principal  organizers  of  the  term  limitations  movement  have  a  hidden  agenda? 
Are  they  pursuing  a  partisan  political  and  ideological  mission  tnat  is  totally  unrelated  to  and 
inconsistent  with  their  publicly  stated  goals? 

ARGUMENT 

The  term  limitations  campaign  is  bi-partisan.  Support  comes  from  prominent 
Republicans  and  Democrats  —  from  liberals,  moderates,  and  conservatives  —  who  have 
joined  forces  in  order  to  help  the  American  people  reclaim  ownership  of  and  control  over 
their  political  system.  According  to  all  opinion  polls,  the  vast  majority  of  Americans  — 
regardless  of  region,  party  affiliation,  ideological  leaning,  gender  or  age  —  support  limits. 
Neither  party  stands  to  profit  politically  from  the  enactment  of  limits.  The  only  winners  will 
be  the  American  people  and  the  processes  of  self-government. 

REBUTTAL 

The  term  limitations  movement  is,  at  its  leadership,  organizational  and  funding  core, 
a  calculated  attempt  by  a  cadre  of  frustrated  Republican  operatives,  right-wing  idealogues  and 
conservative  businessmen  to  wrestle  away  the  Democrats'  control  of  the  U.S.  Congress  and 
as  many  state  legislatures  as  possible.  The  proponents'  long-term  goal  is  to  reverse  the 
nation's  political,  economic,  and  social  directions.  Having  grown  impatient  with  unfavorable 
election  outcomes,  the  limiters  are  now  engaging  in  stealth-like  tactics  to  achieve  policy 
objectives  voters  have  repeatedly  rejected.  The  campaign  organizers'  true  agenda  is 
troubling. 
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The  Republican  Party's  official  position  on  term  limits  is,  of  course,  a  matter  of 
record  —  and  so  too  increasingly  are  the  party's  stated  partisan  designs.  The  GOP,  according 
to  most  observers,  is  battle-weary.  Conventional  political  combat,  at  least  as  Republicans 
now  practice  it,  is  not  likely  now  or  in  the  foreseeable  future  to  satisfy  their  hunger  for 
majority  status  in  the  U.S.  House  and  most  of  the  state  legislatures.  And  yet,  some  GOPers 
have  evidently  concluded  that  success  may  still  be  possible  if  voters  they  do  not  trust  and 
opponents  they  cannot  beat  are  disarmed.  And  to  that  end,  the  movement's  organizers  are 
ready  to  trifle  with  the  Constitution,  rescript  the  rules  of  political  engagement,  and  discard 
time-honored  democratic  principles.  Yes,  there  is  a  hidden  agenda. 

The  Real  Issue:  Power 

Casual  observers  may  conclude  that  the  debate  over  term  limits  is  essentially  about 
good  government  —  about  how  to  improve  the  institutions  and  processes  of  self-government. 
If  so,  they  would  be  mistaken.  This  contest  is  really  about  political  power.  It  is  about  the 
willful  efforts  of  a  distinct  minority  to  wrest  control  of  the  political  system  away  from  the 
American  people. 

At  the  center  of  the  term  limitations  movement  is  an  alliance  of  conservative  business, 
ideological,  and  political  interests,  a  marriage  of  convenience  that  is  hell-bent  on  redefining 
the  role  of  government  in  ways  more  befitting  our  laissez-faire  past.  "The  impetus  for  term 
limitations,"  David  Broder  correctly  pointed  out,  "comes  from  people  in  the  business  world 
—  both  mavericks  and  establishment  types  —  who  are  frustrated  in  their  desire  to  cut 
spending  and  regulation  by  governments."  Tulsa  oilman  Lloyd  Noble  HI,  for  example, 
almost  singlehandedly  underwrote  the  1990  state  legislative  limitations  campaign  in 
Oklahoma. 

-45- 


349 

In  the  forefront  of  the  limitations  campaign  is  an  assortment  of  conservative  and 
libertarian  organizations:  Citizens  for  Congressional  Reform,  the  National  Taxpayers  Union, 
the  Free  Congress  Foundation,  the  CATO  Institute,  and  Americans  To  Limit  Congressional 
Terms.  Despite  their  philosophical  and  policy  differences,  these  organizations  share  a  strong 
distaste  for  government  and  for  most  politicians. 

In  shaping  the  movement's  message,  generating  a  steady  stream  of  propaganda,  and 
providing  the  state  limitation  campaigns  with  financial  and  organizational  muscle,  these  and 
associated  organizations  are  playing  a  major  role.  For  example,  well  over  90 percent  of  the 
$250,000  spent  in  Washington  state  to  place  Initiative  553  on  the  1991  ballot  was  shipped  in 
from  out  of  state  —  specifically  from  the  Washington,  D.C. -based  Citizens  for  Congressional 
Reform,  whose  own  sources  of  income  are  destined  to  remain  a  mystery. 

On  the  political  front,  well-known  GOP  operatives,  such  as  Eddie  Mahe,  former 
deputy  chairman  of  the  Republican  National  Committee,  and  Howard  "Bo"  Calloway,  former 
representative  and  chairman  of  the  Colorado  Republican  Party,  are  coordinating  their  efforts 
to  enact  limits  with  their  efforts  to  recruit  Republican  congressional  candidates. 

Other  movement  activists  see  limits  as  the  emotional  wave  that  may  carry  them  into 
office  or  unto  higher  office.  For  example,  term  limits  activist  Jack  Gargan,  who  founded 
THRO  (Throw  the  Hypocritical  Rascals  Out)  is  expected  to  run  against  Florida  Governor 
Lawton  Chiles  this  year.  And  Terry  Considine,  chairman  of  Coloradans  Back  In  Charge,  had 
hoped  to  succeed  Democrat  Tim  Wirth  in  the  U.S.  Senate  until  he  was  beaten  by  Democrat 
Ben  Nighthorse  Campbell  in  November  1992. 

What  unites  these  people  and  organized  interests  is  their  belief  that  the  only  way  to 
subdue  the  existing  political  order  and  fundamentally  alter  the  nation's  direction  is  to 
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abandon  the  c  .untry's  battle-tested  rules  of  political  engagement.  This  is  one  of  the  dirty 
little  secrets  of  the  term  limitations  movement  —  a  secret  about  which  its  leaders  are 
unwilling  to  be  up-front  with  the  American  people.  Their  refusal  to  be  more  forthcoming  is 
understandable.  Most  citizens,  after  all,  want  better  government,  not  a  return  to  the  pre-New 
Deal  era  for  which  that  many  limiters  long. 

The  limiters  are  also  coy  about  the  movement's  partisan  character.  Despite  repeated 
assurances  of  nonpartisanship,  the  campaign  is  being  directed  largely  by  seasoned  Republican 
operatives  and  fueled  largely  by  Republican  money.  The  Republican  Party  platform  calls  for 
limits,  and  most  GOP  leaders,  including  ex-President  Bush  and  ex- Vice  President  Quayle  are 
on  record  in  support  of  such  restrictions.  A  few  prominent  Democrats  have  enlisted  in  the 
cause,  presumably  either  out  of  conviction  or  to  curry  favor  with  angry  voters.  But  their 
numbers  are  so  small  that  many  have  probably  concluded  that  these  people  are  being  very 

badly  used. 

There  should  be  no  illusions  about  the  partisans'  designs.  The  objective  of  their 
imitation  populism  is  not,  Al  Hunt  emphasized,  "to  return  to  the  'citizen  legislators'  that  the 
Founding  Fathers  envisioned.  The  real  goal... is  to  break  the  decades-old  Democratic  lock  on 
Congress,"  and,  he  might  have  added,  the  Democrats'  control  of  most  state  legislatures  too. 
The  term  limiters'  interest  in  more  fair  play,  more  competition,  and  more  choices  is 
disingenuous.  "The  real  issue,"  political  scientist  Thomas  Cronin  reports,  "is  power  —  more 
power... for  Republicans." 

The  Republican  Party  has  been  anything  but  subtle  in  spelling  out  its  partisan 
purposes.  In  a  June  1991  fundraising  letter,  then-Republican  National  Committee  Chairman 
Clayton  Yeutter  made  this  abundantly  clear:  "Please  include  a  contribution  —  $15,  $25,  $50. 
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or  more  if  you  can  —  to  support  our  effort  [italics  added]  on  limiting  Congressional  terms 
and  to  elect  more  Republicans  to  Congress  who  share  your  views."  That  is  what  you  call 
plainspokenness. 

Although  the  term  limitations  movement  is  fundamentally  a  manufactured  insurgency 
of,  by,  and  for  a  clique  of  frustrated  conservatives,  some  very  well-known  and  respected 
Republicans  are  not  cooperating.  Henry  Hyde,  Mickey  Edwards,  former  Defense  Secretary 
Melvin  Laird,  ex-Michigan  Gov.  William  Milliken,  past  U.S.  Sens.  Charles  Percy  and 
Edward  Brooke,  former  House  Minority  Leader  John  Rhodes,  and  former  Washington  Gov. 
and  Sen.  Daniel  Evans  are  among  the  prominent  Republicans  who  are  openly  and  loudly 
disdainful  of  such  restrictions. 

What  accounts  for  these  defections?  "The  basic  issue  is  freedom,"  said  Rep.  Joel 
Hefley  (R-Colo.).  "I  come  [to  Congress]  to  give  Americans  more  freedom,  not  less."  In  the 
view  of  these  Republicans,  term  limits  are  inconsistent  with  expanding  individual  freedom. 

The  Republican  Plight 

The  Republican  Party,  of  course,  has  a  serious  problem.  Despite  its  control  of  the 
White  House  for  19  of  the  last  24  years,  the  party's  overall  electoral  performance  on  other 
fronts  has  been  dismal.  And  this  condition,  more  than  anything  else,  explains  why  so  many 
Republicans  support  limits.  Over  the  last  16  years  the  Democrats  have  controlled  a  majority 
of  the  states*  99  legislative  chambers  continuously.  They  have  controlled  as  many  as  68 
chambers  (in  1976)  and  never  less  than  59  (in  1984).  Before  the  1992  elections,  close  to 
4500  of  the  nation's  7500  state  legislators  were  Democrats.  During  this  same  period,  the 
Democrats,  on  average,  have  held  33  governorships.  "As  of... January  1  [1991],"  journalist- 


's- 


352 


author  Alan  Ehrenhalt  noted,  "only  1.5  percent  of  Americans  [lived]  in  states  that  have  both 
Republican  governors  and  legislatures. " 

In  Congress,  the  story  is  much  the  same.  Since  1976,  Democrats  have  maintained  an 
average  85-seat  advantage  over  the  Republicans  in  the  House.  Despite  the  Republicans' 
six-year  reign  in  the  Senate,  the  Democrats  have  retained  an  average  53-to-47  seat  advantage 
in  that  body  throughout  this  same  period.  In  the  last  decade,  the  Republicans  have  actually 
lost  more  ground  than  they  have  gained,  especially  in  the  House.  Today,  the  GOP  holds  15 
fewer  seats  than  in  1981. 

The  Republican  Party  is  chiefly  the  victim  of  self-inflicted  wounds,  not  Democratic 
shenanigans,  and  term  limits  will  not  heal  them.  The  GOP's  Achilles'  heel  is  its  message. 
Most  Republicans  do  not  like  government  and  would,  if  they  could,  dismantle  much  of  it. 
While  the  public  has  been  drawn  to  this  philosophy  at  the  federal  level  from  time  to  time 
(1980  is  the  prime  example),  people  reject  it  at  the  state  and  local  levels,  where  they  expect 
government  to  give  them  safe  streets,  smooth  roads,  sound  schools  and  strong  services. 
Further,  polling  demonstrates  most  people  want  a  strong  federal  government  in  many  areas, 
including  health  care,  education,  the  environment  and  programs  for  children  and  senior 
citizens.  Most  Democrats  do  believe  in  government  and  are  not  afraid  to  say  so.  Not 
surprisingly,  voters  side  most  of  the  time  with  Democratic  candidates. 

Without  a  compelling  public  philosophy,  recruiting  Republican  contenders  has  become 
difficult  —  after  all,  what  person  would  want  to  serve  in  an  institution  he  or  she  finds 
contemptible  —  and  then  selling  these  candidates  to  wary  voters  is  even  more  of  a  challenge. 
Candidates  for  public  office  must  provide  voters  with  a  rationale  for  their  candidacies,  tell  a 
story  they  hope  will  attract  and  excite  voters. 
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The  Democrats  have  a  deeper  and  stronger  bench  than  Republicans,  because  they 
work  at  it  and  are  less  careless  in  squandering  away  their  gains.  And  yet,  the  GOP's 
potential  for  significant  electoral  breakthroughs  are  obvious.  During  the  1980s,  for  example, 
a  majority  of  seats  in  the  House  of  Representatives  were  held  by  Republicans  —  but  never  at 
one  time.  Ronald  Reagan  carried  390  congressional  districts  in  his  two  presidential  races, 
George  Bush  285  in  1988.  Had  the  Republicans  been  able  to  hold  all  the  seats  they  won  in 
the  last  decade,  they  would  now  be  in  charge  of  the  House.  Arguably,  therefore,  potential 
winning  constituencies  for  Republican  candidates  exist  all  over  the  country. 

But  the  Republicans  have  repeatedly  failed  to  capitalize  on  their  potential.  No  party 
can  build  and  sustain  sturdy  majorities  by  failing,  as  the  GOP  did  in  1988,  to  field  61 
candidates  in  congressional  districts.  A  party  cannot  grow  by  surrendering  seats  it  has.  Nor 
can  it  get  ahead  by  winning  only  one  of  12  seats  vacated  by  Democrats,  as  happened  in 
1988.  Nor  can  it  hope  to  prosper  by  giving  up  five  of  its  open  seats  and  not  picking  up  any 
Democratic  open  seats,  as  occurred  in  1990. 

Getting  Back  to  Basics 

In  light  of  this  record,  Stuart  Rothenberg,  editor  of  the  Political  Report,  suggested 
that  the  Republican  Party  "would  do  better  spending  its  time  recruiting  stronger  candidates 
and  fashioning  a  more  attractive  message  for  congressional  races  rather  than  tinkering  with 
term  limits."  The  Republican  Party's  poor  performance  in  open-seat  elections  over  the  last 
decade  suggests  that  the  real  enemy  is  not  entrenched  incumbents  but  the  GOP  itself. 

More  than  anything  else,  the  Republicans'  inattentiveness  to  political  fundamentals  — 
despite  (or  perhaps  because  of)  their  overwhelming  fundraising  advantage  over  the 
Democrats  —  has  gotten  them  into  trouble.  A  survey  conducted  by  the  Republican  National 
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Committee  after  the  1990  elections  illustrated  this  point  splendidly.  Only  10  percent  of  newly 
elected  GOP  state  legislators  across  the  country  were  asked  or  encouraged  to  run  for  office 
by  either  the  Republican  Party  or  a  Republican  official.  Only  10  percent!  There  are  few 
functions  carried  out  by  political  parties  more  basic  than  asking  good  people  to  be 
candidates  but  Republicans  have  apparently  forgotten  how  to  do  that. 

Republicans  like  Henry  Hyde  understand  this.  GOP  limiters  ought  to  heed  his  advice. 
"Incumbents  can  be  defeated,"  Hyde  wrote.  How?  "Run  better  candidates  and  better 
campaigns  and  turn  the  electorate  out  to  vote.  A  light  turnout  on  election  day  reflects  the 
failure  of  the  opposition  to  ignite  the  voters." 

Despite  such  sound  advice,  it  is  now  clear  that  many  Republicans  have  thrown  in  the 
towel.  They  are  tired  of  not  winning,  even  tired  of  competing.  Term  limits  offer  an  escape 
from  this  misery  —  an  unparalleled  opportunity  to  purge  the  political  system  of  Democrats 
the  Republicans  cannot  defeat.  However,  analyst  John  Pitney,  himself  a  former  top  GOP 
official,  warned  that  "if  partisan  gain  is  [the  Republicans']  main  reason  for  term  limits,  they 
need  to  rethink  their  premises."  Incumbency  is  not  the  Republicans'  problem.  The  problem  is 
the  party's  approach  to  government  and  politics,  and  former  GOP  Rep.  Vin  Weber  had  the 
courage  to  admit  it:  "Just  as  Democrats  have  not  gotten  their  act  together  in  speaking 
coherently  about  broad  national  interests  neither  have  Republicans  gotten  [their]  act  together 
about  local  needs.  That  is  much  more  our  problem  than  incumbency." 

But  most  Republicans  are  not  rethinking  their  premises  and  motives.  Instead  they 
seem  intent  on  changing  the  rules  of  the  game,  and  if  that  means  running  roughshod  over  the 
Constitution,  so  be  it.  It  amounts  to  what  Hodding  Carter  called  a  "cynical  agenda."  Carter 
summarized  the  situation  this  way:  "If  you  can't  win  under  the  old  rules,  change  them. 
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That's  what  led  the  Republicans  to  lead  the  fight  to  limit  presidents  to  two  terms,  a  victory 
they  now  regret,  and  it  explains  their  interest  in  limiting  congressional  terms  today.  If  the 
Constitution  is  a  political  annoyance,  change  it." 

The  term  limiters  and  the  Republican  Party  are  not  playing  it  straight  with  the 
American  people.  A  partisan  cabal  is  underway,  and  the  public  deserves  to  be  warned  about 
it.  However  displeased  voters  may  be  with  the  political  system,  there  are  no  signs  they  want 
either  party  to  legislate  victories  rather  to  earn  them  in  the  old  fashioned  way. 

CONCLUSION 

"When  you  got  there,  there  was  no  there  there. " 

—  Gertrude  Stein 

The  much  heralded  benefits  of  term  limits  add  up  to  a  hoax.  Limits  will  not 
strengthen  democracy  or  extend  the  domain  of  citizens  over  their  government.  While  curing 
nothing,  limits  pose  a  serious  threat  to  the  principles  of  popular  consent  and  majority  rule. 

Would  term  limits  increase  political  competition?  No.  Would  they  improve  the 
operations  of  legislatures  or  increase  the  accountability  of  our  elected  representatives?  Just 
the  opposite.  Would  limits  disable  the  "permanent  government,"  end  officeholders'  interest  in 
being  reelected,  and  eliminate  the  advantages  and  powers  enjoyed  by  incumbents?  Hardly. 
Would  they  make  lawmakers  more  courageous  or  attract  more  and  better  people  to  public 
service?  It  is  difficult  to  see  how.  Would  limits  liberate  public  servants  from  the  clutches  of 
influential  and  financially  muscular  interests?  No  —  only  comprehensive  campaign  finance 
reform  that  includes  public  financing  will  solve  this  problem. 
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If  any  one  of  these  outcomes  were  assured,  a  river  boat  gamble  on  limits  might  be 
defensible.  However,  common  sense,  experience  and  logic  tell  us  that  limits  would  guarantee 
only  one  thing:  massive  and  unending  turnover  among  the  members  of  Congress  and  our 
state  legislatures.  Such  rapid  turnover  would  inevitably  destabilize  and  disorder  legislative 
processes  on  a  scale  and  at  a  cost  the  American  people  would  quickly  find  intolerable. 

Tampering  with  our  state  and  federal  Constitutions  to  achieve  partisan  and  ideological 
objectives  is  a  dangerous  game.  Only  extreme  circumstances  justify  constitutional 
amendments.  When  a  condition  affecting  the  government's  capacity  to  act  effectively 
becomes  so  grave  that  it  cannot  possibly  be  remedied  through  conventional  political 
processes,  only  then  should  a  constitutional  remedy  be  considered.  Our  legitimate,  sometimes 
overblown  grievances  with  Congress  and  state  legislatures  do  not  constitute  a  crisis  of  such 
magnitude.  If  enough  people  loudly  demand  specific  changes  in  the  way  political  business  is 
conducted  in  this  country,  they  will  either  get  those  reforms  or  they  will  elect  new 
representatives.  Tinkering  with  constitutions  is  a  cop-out  —  a  shortcut  for  those  who  seek  to 
be  excused  from  doing  the  hard  work  of  democracy.  And  none  is  more  guilty  of  such 
goldbricking  than  the  term  limiters  themselves. 

In  light  of  the  continuing  struggles  toward  democracy  throughout  all  comers  of  the 
globe,  from  Russia  to  South  Africa,  the  term  limitations  movement  must  strike  outsiders  as 
strange.  At  the  very  moment  freedom  and  democratic  aspirations  are  gaining  currency  after 
decades  or  centuries  of  oppression,  it  would  be  tragic  if  the  American  people  did  not  openly 
resist  and  repudiate  efforts  to  curb  their  hard  fought  right  to  elect  the  men  and  women  they 
want  to  public  office.  It  was  in  defense  of  such  fundamental  rights  that  heroes  from  the 
leaders  of  the  civil  rights  movement  to  young  Russians  who  defied  tanks  risked  their  lives. 
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That  Americans  would  voluntarily  surrender  privileges  that  people  have  died  for  is  reason 
alone  to  reassess  the  wisdom  of  enacting  term  limits.  Rights  freely  given  up  are  never  easily 
reclaimed. 
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